THE REPUBLIC OF UGANDA
IN THE TAX APPEALS TRIBUNAL AT KAMPALA
APPLICATION NO. 105 OF 2023

UAP OLD MUTUAL INSURANCE LIMITED........ccuuiieniiiineeeineeennnnns APPLICANT

VERSUS

UGANDA REVENUE AUTHOURITY..............

the Respondent con‘d» _CEted a com:“*l'lance review of the Applicant’s stamp duty for the

x};..,\

The Respondent established that the Applicant

ssu 299N ical insurance policies. The Respondent contended that the
pohc:lesfatti“acted stamp dLJty of Shs. 6,378,925,000. The Applicant remitted Shs. 4,
452,123,018“' an\g the Respondent issued the Applicant with a demand notice of the
balance of Shs: 4726, 901,982,

The Respondent treated endorsements as instruments chargeable to duty and each
beneficiary as a policy holder. The Applicant objected to the assessment on the
grounds that endorsements are not separate instruments from the insurance policy
and that stamp duty on a medical insurance policy is not payable by each

beneficiary. The Respondent disallowed the objection hence this application.



2. Issues

The issue for determination by the Tribunal is whether the Applicant is liable to pay

the stamp duty assessed by the Respondent.
3. Representation

The Applicant was represented by Mr. Joseph Luswata, Ms. Sophla Nampiija and
Mr. Winston Churchill Ruhayana of M/S S&L Advocates whlle the eSpondent was

represented by Ms. Eseza Victoria Ssendege and Mr. George Ssenyomo

Mr. Dennis Twambale, the Head of Medical Busmesspf the Appllcant was the

issued by the Applicant may cover a single Lndlwdual or coqborate \ifer for a group

ate p@hc:les mclude workers

of individuals. He also stated that group or c
compensation policy, group personal ac ent pollcy, medlcal pollcy professional
indemnity policy and others. He further state._ éthat msurance cover in a group

medical policy often covers employee and thew*dependents or family.
SR ‘\\x

The witness also stated*‘that the'“ goup medlcal pollcy is issued upon application by

the employer. Terms are nego‘tlated betweev ithe Applicant and the employer and the

premium payablgidepends on“th numb femployees and dependents to be

New beneficiatfeé or employees during the life of the policy are reported to the

Applicant and added as and when the Applicant is informed. If a beneficiary ceases

to be an employee of the policy holder he is omitted from the schedule to the invoice.

The witness further stated that in consideration for the insurance cover to the
beneficiaries of the group medical policy, the policy holder pays a premium and other

charges including stamp duty on the policy and on the renewal endorsement. The



Stamp duty per policy of renewal endorsement is then paid to the Respondent

monthly.

The witness also testified that group policies are generally more affordable than retail
or individual policies because they cover a large number of people, which lowers the
cost per person. He further testified that the Respondent alleges that the Applicant
issued 182,255 policies of which 53,432 were medical policies. The difference
between the 4731 medical policies issued by the Applicant and the alleged 53,432
arises from the Respondent’s treatment of endorsements anga "-l%@ﬁ“eﬁciaries of the

RS

policy as instruments as subject to stamp duty For exampl: . respect of‘the pollcy

document that is issued by a policy hofderato the\Appllcant‘to add new beneficiaries.

xi"\

He also confirmed that renewal of the poI|c reates al new right and liability. He

stated that medical policies run for a period of 1 onths and at the end they receive
instructions to renew it. There are two endorsements“whlch include renewal

endorsement for the entlre pollcy or an endorsement for adding beneficiaries.

He statet:t thatm his 18 years of experience in medical insurance business, medical
policies are ttegitiated by the insurer and the employer. There is no involvement of
the covered employees who only fill enrolment forms with their bio data, dependents
and the necessary consents. He stated that policies are renewable every 12 months

by an endorsement and an invoice.

AW?2 further testified that during the continuance of medical policy, any new staff are
reported to the insurance company and added on to the policy and charged premium

on pro- rata basis until the expiry of the policy and an invoice is issued to this effect.



During cross examination, AW 2 confirmed that dispatcher renewal endorsement

does not extend the rights or liabilities of the insurance policy

The Respondent’s first witness was Mr. Harold Okodi, a Supervisor in the
Respondent’s Domestic Taxes Department (RW1). He testified that there were under
declared policies that arose mainly from endorsements where the Applicant claimed
stamp duty was already paid on the original policy. The objection was disallowed on
grounds that endorsements are chargeable with stamp duty and that stamp duty

should be accounted for in respect of each person the policy covers%lunng Cross

examination, he stated that Shs. 35,000 is payable upon rem val or adg:ttloq of a

beneficiary from a policy.

4. Submissions of the Applicant

or liability: be a corpdrate body such as in the instant case where, as evidenced
in exhibit AE?

the number of benef|C|ar|es covered by the policy, the insured remains the employer

e insured is Stromme Foundation Uganda. This shows that despite

and not the beneficiaries.

The Applicant further submitted that if the law makers had intended for beneficiaries
to be included under the definition of a “policy of insurance”, they ought to have

expressly stated so

The Applicant cited the case of Cape Brandy Syndicate v. Inland Revenue
Commissioners (1921) 12 TC 358, where court stated:
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“In a taxing Act one has to look at what is clearly said. There is no room for any intendment.
There is no equity about a tax. There is no presumption as to a tax. Nothing is to be read in,

nothing is to be implied, one can only look fairly at the language used."

The Applicant submitted that there is nothing in the literal and plain meaning of a
policy of insurance to suggest that stamp duty is payable for every beneficiary under

a group policy.

The Applicant submitted that it is established law that the basic principle of legal
policy is that law should serve public interest. Therefore, the Tnbu giffShould strive to

avoid a construction that would be adverse to public pollcy (See Fender :ASt John

eeeee

Mildmay [1937] 3 ALL ER 42. The Applicant |nV|ted the Tr[bunal to t"nd that stamp

duty under group/corporate policies is Shs. 35,000 lrrespecflve\of the number of

beneficiaries under the policy.

not attract stamp duty. The Apphcant cited Sectton 2 (ffof the Stamp Duty Act
which lists the instruments sha .}be chargeable W|th”quty in accordance with

Schedule 2 to the Act. An endorsement of an |nsurance policy is not listed in the

_;_’" - ndorsement is not a policy of

endorsemen “that alter the terms of the policy attract no premium and are not

dutiable as they’ do not create a new policy.

The Applicant contended that the endorsements in issue were endorsements to add
or remove beneficiaries on a medical insurance policy as the Applicant accounted for
stamp duty on all renewal endorsements. Having paid stamp duty on an existing
policy, there is no requirement to pay additional stamp duty where the terms of the

policy are altered.



The Applicant submitted that in the absence of a specific provision imposing stamp
duty on an endorsement, the Tribunal should find that stamp duty is not payable on

an endorsement to amend an insurance policy.

In the alternative, stamp duty on a policy of insurance is as a matter of law and

agreement payable by the insured, not the insurer.

The Applicant submitted that in Misc Application No. 110 of 2023, the Tribunal
granted the Applicant leave to rely on this additional ground in accordance with
Section 16 (4) of the TAT Act. e

Paragraph 2 of the Third Schedule to the Stamp Duty Act pk vides thabthe\expense
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of prowdlng the proper stamp shall in the case of a. pohcy oflnsurance other’than a

and not the Insurer, and

d) Endorsements to add or remove a party to a policy of insurance do not trigger a
fresh requirement to pay stamp duty under the Stamp Duty Act and
e) Costs awarded to the Applicant.



5. Submissions of the Respondent

The Respondent submitted that the addition or removal of a beneficiary from an
insurance policy alters the terms of an insurance policy thereby resulting in the

creation of an endorsement which is an instrument that is liable to pay stamp duty.
Section 2 of the Stamp Duty Act defines an instrument to include:

“ a document by which a right or liability is, or purports to be, create{gé gpsﬁerred, limited,

extended, extinguished or recorded”.

The Respondent further submitted that Section 2 of the Stamp Duty Act defines the
word “chaféé’_}*&*ble” as

" An instrument chargeable under this Act or any other law in force the instrument was
executed or, in Uganda when where several persons executed the instrument at different

times, first executed:”

The Respondent contended that under Stamp Duty, every beneficiary is supposed to
pay stamp duty. This is premised on fact that whenever a new person is added to a
policy this creates a new right which amounts to an endorsement which is liable to

Stamp Duty. Therefore, every beneficiary is liable to pay stamp duty.



Furthermore, the Respondent submitted that item 66 of the 2nd schedule to the
Stamp Duty Act caters for instruments which are not specifically mentioned in the
2nd schedule. This means that instruments which are not specifically stated in the
Stamp Duty Act can pay Shs. 15,000 as Stamp Duty. Therefore, endorsements

attract stamp duty.

It was the Respondents submission that adding or removing a beneficiary creates an
instrument known as an endorsement by which new rights and liabilities are created

and hence liable to Stamp Duty and the Applicant had to pay adaltlonal Stamp Duty.

The Respondent cited the case of Uganda law Society &: TZ Others V R\u

\\j’

Attorney General Constitutional Petition No. 32 of 2020 where Ju%tlce I A :

Mulyagonja held:

Volume 99 (2023" where it is explained at Parag? ;
instruments as follows: Stamp duty is chargeable on'i S ,‘uments and not transactions. The
liability of an instrument to stamp duty arises at: the moment at which it is executed and

depends on the law in force and:the CIrcumstances\whlch ex:st at that time. The character of

change to .Ej‘e:priginal terms of the insurance policy to reflect the correct negotiated

agreement betw\een the parties. Extensions to cover are affected by endorsement of
the policy. Extensions of the policy period usually occur at the end of the policy
period to facilitate the renewal of negotiations while extensions of cover are used to

incorporate additional cover into the policy.

The Respondent maintained that amendments to the policy create endorsements
which are liable to pay stamp duty, and these endorsements go beyond addition and

removal of beneficiary's duty. The Respondent submitted that adding or removing a



beneficiary creates an instrument known as an endorsement (not a policy) by which

new rights and liabilities are created hence liable to stamp duty.
Whether stamp duty is payable for every beneficiary under a group policy?

The Respondent submitted that under stamp duty every beneficiary is supposed to
pay stamp duty because whenever a new person is added to a policy this creates a
new right which amounts to an endorsement liable to pay stamp duty. Item 66 of the
second Schedule to the Stamp duty Act caters for instruments such as
endorsements which are not specifically stated in the Stamp duty Acf I|ab|e to pay
Shs. 15,000 as stamp duty. \

employee or dependent. Stamp duty is mean

beneficiary has a vested interest.

In the alternative, stamp duty on a policy: of ins :

agreement payable by the msured not the\msurer Ef:»‘*

eview rq\ tes to a taxation decision that is an objection decision,

//cant is, :niess the Tnbuna? orders otherwise, limited to the grounds stated in the

grounds as su‘bmltted by the Applicant vide Miscellaneous Application No. 110 of

2023. It was the Respondent's submission that this ground should be disregarded
since the Applicant has neither ever sought leave nor has the Tribunal granted such

orders.

In the mattef of Amatheon Agri Uganda Limited Versus URA No.7 of 2021 the
Tribunal held:



“Though the decision of Margaret Akiiki Rwaheru & 13945 others Versus URA (supra) was
made after the objection, the applicant did not obtain leave from the Tribunal to raise it
during the trial. The Tribunal is limited to the grounds raised in the objection unless it orders

otherwise

Furthermore, the said issue was not raised in the applicant's application. It was not raised
during the scheduling. In Interfreight Forwarders (U) Ltd Versus East African
Development Bank Civil Appeal No. 33 OF 1992, Justice Oder stated; The system of
pleadings is necessary in litigation. It operates to define and deliver it with clarity and
precision the real matters in controversy between the parties upon Wh’iéh"t;ig Court will be
called upon to adjudicate between them. This serves the doublew urpose of /nferm/ng each

party what is the case of the opposite party which will govern the: mterlocufory proceed/ngs

before the trial and which the court will have to determmé; t.the tna\ﬁ\\

if it is not the ng‘h

AN

that this Apph““

e ApplIC nti‘subm|tted that they agree with what is articulated in

Stanbic Bank UG LTD & Others v URA, HCCS No. 792 of 2007 that:

“‘Stamp duty is cnha:fgeable on instruments not transactions.”

There is one instrument for a group policy irrespective of the number of beneficiaries
under the policy. Charging duty per beneficiary is tantamount to charging duty to a

transaction and not the instrument.

The Applicant further submitted that Section 2 of the Stamp duty Act does not
impose stamp duty on every beneficiary under a group policy. The Applicant stated

that the insured is the entity, and the individuals are only beneficiaries under the
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policy taken out by the corporation. At no point do the beneficiaries pay premium and

cannot claim against the insurer.

The Applicant also maintained that only renewal endorsements which renew or
extend the life of a policy are instruments under the Act and dutiable which the

Applicant duly remitted.

In the Alternative, the Applicant submitted that should the Tribunal find that all
endorsements are dutiable, they agreed as conceded by the Respondent that
endorsements are taxable at a rate of Shs. 15,000 under ltem&G as’ any other
instrument not specifically mentioned. The Applicant averre_ that it cannot have
been the intension of parliament to impose duty on every beneﬁmary 1t WOU@ make

25

the group medical insurance too expensive and dlssuade empioyers from cquiring

group medical insurance for their employeesﬂ

The Respondent conducted a compliance review of the Applicant’s stamp duty
declarations andzpestabllshed that they had issued 182,255 policies attracting stamp
duty of Shs. 6,378,925,000 and only remitted Shs. 4,652,123,018. The Respondent

issued a demand on the outstanding stamp duty of Shs. 1,726,801,982.

The Applicant objected on grounds that endorsements are not separate instruments
from the insurance policy and should not attract stamp duty and that stamp duty is

not payable by each beneficiary to the policy. The objection was disallowed on
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grounds that endorsements are chargeable with stamp duty and that stamp duty

should be accounted for each individual beneficiary covered by the policy
This raises two issues:

(i)  Whether stamp duty of Shs. 35,0000 as provided for under item 48(a) of the
should be charged for each beneficiary?

(i)  Whether the endorsements are chargeable with stamp duty?

These are addressed below.

(i) Whether stamp duty is payable for every benefi
policy

d relates to property situated, or to a

\&x

me ‘s?fthat an mstrument should pay stamp duty only once, upon execution.

Therefore, théﬁf}iﬁgﬁ;;xt step is to determine whether the instruments in contention are

mentioned in Schedule 2.

Schedule 2 of the Act mentions 66 items or instruments that are chargeable with
duty. Items 1-65 are specific while item 66 is a residual provision, meant to cover
instruments not explicitly mentioned in items 1 — 65. It is essentially acting as a
catch-all provision to address any remaining items that might not be covered by the

schedule.

12



Insurance policies fall under item 48 which states:
“Policy of insurance; including a policy of takaful — 35,000/=

The above is the only item that deals with insurance policies and by extension the

beneficiaries thereunder.

The Respondent has argued that the duty should be charged based on the number
of beneficiaries covered by each policy. The Applicant maintains that only policies of

insurance are liable to stamp duty.

indemnify another person against loss, damage or /iability

contingent event; or

personal insurance;”

m«.conSIderatlon for a premium paid for

b

Therefore, in the present case, the Applican

by the employers i.e. the poliié)‘%

holder engaged\to mdemnlfy the employer agalnst

“Someone\vg\/iqlowns an insurance policy, regardless of whether that person is insured party.

-Also termed ;50/10)( owner”.

The above definition shows that a policy holder is one who owns an insurance policy.
Beneficiaries under insurance policies do not own the policies unless they themselves

have directly engaged with the insurance company and have paid a premium.

Consequently, Item 48 (a) is very clear in as far as it subjects policies of insurance to
stamp duty. If the legislature intended for stamp duty to be levied for each
beneficiary, the Stamp Duty Act would have clearly stated as much. A legislator who

enacts a provision regarding an insurance policy would surely know that policies are

13



entered into for the benefit of a beneficiary. If their intention was to extend the liability

to beneficiaries, they would have pronounced themselves when framing the statute.

It is a cardinal rule of the interpretation of tax statutes that statutes must be strictly
interpreted. Nothing should be read into the statute and there should be no room for

intendment (Cape Brandy Syndicate v Inland Revenue Commissioners).

Therefore, an attempt to charge stamp duty on the basis of the number of

beneficiaries is a stretch of imagination.

exception is a renewal endorse' N

\;:\\x

policy attracts both premlurman

defines the t

73

a document by Which a right or liability is, or purports to be, created, transferred, limited,

extended, extinguished or recorded”.

As already indicated, item 66 is a residual provision meant to cover instruments not
explicitly mentioned in items 1 — 65. It is essentially acting as a catch-all provision to
address any remaining items that might not be covered by the schedule. However,
as it is a general provision, it must be interpreted subject to the specific provision in

item 48. Therefore, in interpreting item 66, a harmonious interpretation must be

14



adopted. This means that item 66 cannot be read as a standalone provision,

independent of item 48 (a).

In the case of Farid Meghani v Uganda Revenue Authority, Civil Appeal No. 0006 Of
2021, Justice Mubiru held:

One of the cardinal rules of statutory interpretation is that statutes are to be read as a whole,

in context, and, if possible, the court is to give effect to every word of the statute. The court is

bound to give consistent, harmonious, and sensible effect to all of the pan‘s of a statute, to

W ‘\)\

insurance and is not charged based on th : gngmb

= &
Lastly, in Vlgyv of the fact that this matter concerns the health sector, we consider it

useful to commiént on some of the policy considerations concerning medical

insurance. This IS because tax does not operate in a vacuum and enactment and
interpretation of tax laws must be considered through the lens of the wider public

benefit and due attention must be paid to government policy.
Policy considerations

One of the government'’s key strategies and policy reforms as promulgated in the

Uganda'’s Vision 2040 is to develop a universal health insurance scheme through
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public private partnership (see page XVI of Vision 2040). This is in response to one
of the key challenges facing the country, which is well documented at page 255 of

Vision 2040 as follows:

“Uganda’s current health service delivery system is expensive, inefficient and not sufficiently
responsive to the health needs of the different categories of the population. Addressing
these challenges calls for a policy shift in the health delivery system from mainly public
centered to a public-private-partnership arrangement. One of the key strategies will be to

adopt a universal health insurance system”

AR s, \\*{' <,

’?ifQ “th’euhealth of Ugandans at
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CRYSTAL KABAJWARA KABAKUMBA MASIKO SAFI GRACE
CHIRPERSON MEMBER MEMBER
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