THE REPUBLIC OF UGANDA
IN THE TAX APPEALS TRIBUNAL OF UGANDA AT KAMPALA
APPLICATION NO. 170 OF 2023.

TINASAH INVESTMENTS LIMITED......cciiiiiceirceccecnierrere e eeenas APPLICANT

1.
The Applicant company dealz‘f)ﬂm

Background Facts N

VAT on purchases madei’f“
SMC Ltd, TIN 1016755961,
Huthart Ent s

gries SMC Ltd, TIN 1016755954, and

9, on the grounds of invoice trading.

related to Iegwmate sactlons The Respondent disallowed the objection on

grounds that the Apphcant falled to prove the purchases from the suppliers.

2. Issues for determmation
The issues for determination by the Tribunal are as follows:
(i) Whether the Applicant is liable to pay the tax assessed?

(ii) What remedies are available to the parties?



3. Representation

The Applicant was represented by Mr. Gerald Ndobya of M/S AF Mpanga & Company
Advocates while the Respondent was represented by Ms. Christine Mpumwire, Mr.

Stewart Aheebwa and Ms. Sheeba Tayahwe.

Ms. Tina Nassali Ssali the Managing Director of the Applicant, was the Applicant’s
sole witness. She stated that during the assessed periods, March 2021, April 2021
and September 2021, the Applicant purchased supplies including reams of paper,
toners, gummy bags from various suppliers and sold“thezz same to its customers
comprising of government ministries, departments and agenmes She stated that the

business at Nasser Road is heavily cash based as opposed ‘t‘, j,a}‘k transfers. She

Muwonge Stani ous as a %pcountant to undertake tax compliance on its behalf. He

was responsible forfiling VAT returns; unfortunately, he passed on.

Ms. Tina Nassali Ssali stated that around March 2023, the Respondent requested the
Applicant to submit flagged invoices and bank statements to support their transactions
including the directors of the supplier companies. However, the Applicant was unable

to trace the directors.

Ms. Tina Nassali Ssali stated that during the objection process they undertook a
reconciliation and confirmed that the goods purchased in March 2020 were supplied

to the Electoral Commission, National Drug Authority, and National Curriculum



Development Centre. This reconciliation was done for all months clearly indicating that

all the items were purchased and delivered to the customers.

The witness also stated that the Respondent disallowed the objection on the grounds
that the Applicant had not satisfied the element of purchase from the flagged suppliers

which left a gap in the supply chain.

Ms. Muganzi Walda Natoolo an Officer in the Central Processing Office of Domestic

Taxes Department of the Respondent was the Respondent’s first witness. She stated

that the Respondent conducted a compliance review ’ g|§?covered that some of the

companies registered for VAT were filling returns bu

ot making payments, had no

the same network

history of making domestic payments and claimed in

of invoice traders. The suppliers were also issuing:sales‘and invoices with:no traceable

VAT
1 38,409,559
2 171,871,326 30,936,839
3 95,894,839 17,261,071
481,152,606 86,607,469

The Respondent’s igpess further testified that the Applicant is liable to pay Shs.
86,607,469 since they did not demonstrate the supply chain with the flagged
companies. They were involved in an invoice trading scheme and the invoices were

fictitious.

Mr. Javan lvan Sabiti, an Officer in the Independent Review of Objections Unit of the
Domestic Taxes Department of the Respondent was the Respondent's second
witness. He stated that the bank statements provided by the Applicant, did not relate

to the payments made to the three companies. The Respondent requested for delivery



notes issued to the Applicant and was instead provided with delivery notes the

Applicant issued to its customers.

During cross examination Ms. Tinah Nassali Ssali stated that she did not deal directly
with the three companies/suppliers. She testified that her employee, Mr. Stanislous
Muwonge was responsible for filing returns and purchasing items from the suppliers.

Mr. Muwonge has since passed on.

She also testified that she did not know the address of the suppliers. The witness also

testified that her bank statements did not have refle ‘”H;é*‘payments against these

invoices as all payments were cash based. She also st ed that she neither had emails

nor phone calls between her and the suppliers. During:her tes&' o , she confirmed

that she had no evidence to show that she knew:the co g‘anie'ts’égyand nothing to show

that Mr. Muwonge was her employee.

4. Submissions of the Applicant

Whether the applicant was entitled to the input credit?
The Applicant cited Section 28 of the Value Added Tax Act (VAT Act) which provides:

“... acreditis allowed to the taxable person for the tax payable in respect of all taxable supplies

made to that person during the tax period.”



The Applicant submitted that Section 18 of the VAT Act defines taxable supply to
include a supply of goods or services, other than an exempt supply made in Uganda
by a taxable person or consideration as part of his or her business activities. In
Uganda Revenue Authority v. Enviroserv Uganda Limited (Civil Appeal No. 0018
of 2020), Lady Justice Susan Abinyo stated at page 8:

“For the Applicant to be entitled to the input tax credit under this section the Applicant has to
prove the following:

(1) The Applicant is a taxable person; Taxable supplies have been made to the Applicant

during the tax period and

(a) The taxable supplies were for use in the business of the Applicant”. ..

The Applicant contended that it is a taxable person b “r}t&ue of olding:the certificate

had no hlstory'o makmg omestlc payments, were claiming input VAT from the
network of other inv ce traders such as Rhiannon Gwenyneth Traders and had been

flagged for invoice trading.

The Applicant submitted that the assessment was based on their failure to provide
delivery notes from the suppliers, bank statements with corresponding purchase

transactions and present the Directors of the supplier's companies to the Respondent.



Burden of proof in tax fraud matters

The Applicant submitted that as a general rule, the burden of proof lies on the party
who asserts the affirmative on the issue or question in dispute. Justice Ocaya in
Uganda Revenue Authority V. Balondemu David (Civil) Appeal No. 0002/2023)

stated:

“I agree with the proposition of law that in applications for review of a taxation decision, the
burden of proof is on the Applicant, in this case the Respondent. See Section 26 TPCA,
Section 18 Section 101 of the Evidence Act’.

This must however be distinguished from the evidential burden of proo“f,,{yvhich shifts when a

“Fraud must be ﬁro ed stricﬂ)f’pw The burden of pleading and proving that fraud lies on the

person alleging it, and:the standard of proof is beyond the mere balance of probabilities

required in ordinary civ;}cases though not beyond reasonable doubt as in criminal cases.

Fraud is an amorphous concept which is impossible to define within strict parameters.”

The Applicant submitted there is no single particularized plea of fraud by the Applicant
on the face of the record submitted by the Respondent. The Applicant invited this

Tribunal to look at the evidence provided to decide this matter.



The EFRIS System

The Applicant submitted that the existence of the EFRIS invoices is proof that taxable
supplies were made to the Applicant and is entitled to the VAT input credit. According
to the URA Gazette Notice No. 595 published on 23 June 2020, all VAT registered
taxpayers were required to issue e-invoices and e-receipts to their customers through
EFRIS with effect from 1%t July 2020 and expected to buy from suppliers who must

issue e-invoices if the items bought include VAT.

The Applicant submitted that with the now web-based VA ‘feturns on the URA portal
that is auto filled by data from EFRIS, it is absurd that

information feeding its system. The Appllcant deman ; FRIS invoices

he Respondent is disputing the

of the supp;iieg; evidence

y the issuance of EFRIS invoices, the Respondent should

be estopped fro d,gnying% he checks of the Applicant’s suppliers.

The Applicant conféfhéed that it is absurd for the Respondent to claim that the
transaction did not happen following issuance of an EFRIS Invoice. The Applicant
stated that all the taxpayers must do is to ensure that they have the EFRIS invoices.
The Respondent should not be allowed to collect using EFRIS when it benefits them
and at the same time refuse data from their system as input claims when it does not

favour them.

The Applicant submitted that no actual evidence has been led to prove that the

Applicant was invoice trading. The Respondent's averments are based speculations
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and, on their failure, to find the Applicant's suppliers whom they issued TINs, inspected

and accorded VAT registration and added them on to the EFRIS system.
Evidence of the Applicant on the legitimacy of the transactions

The Applicant submitted that following the requests of more information, specifically
bank statements and an EFRIS invoice issued as the proof of the transaction, the
Applicant undertook a purchases and sales reconciliation where all the items

purchased from the flagged supplier were matched back to delivery that the Applicant

issued to its customers.

Asking the Applicant to pay the assessed tax is double taxation since the tax has

already been paid Wthe suppliers. The Applicant cited the case of Enviroserv
Limited V. Uganda Revenue Authority (TAT Application No. 24 of 2017) where the

Tribunal held:

"Where the Applicant presented evidence that invoices were issued and VAT was paid to
suppliers for the Respondent to pay input VAT, it is not the duty of the taxpayer to follow up
with the suppliers to declare input VAT. Taking the above decision into mind, all the Applicant

is required to do, is to present the invoices and payment to the Tribunal”.



The Applicant submitted that her duty was to ensure that EFRIS invoices were issued
after they purchased items, file returns and claim input credit. The Applicant submitted
that it is the Respondent's duty to ensure that taxes are paid and collected. The
Applicant further noted that it is Respondent's duty to ensure that their tax register is

up to date and any errors on it should not be visited on the taxpayer.

Regarding the argument that the Applicant was claiming input VAT from a network of
other invoice traders such as Rhiannon Gwenyneth Traders; there was no evidence
led to show either through EFRIS invoices or the input schedule of the Applicant's VAT
return that the Applicant has ever traded with the co} pany1 Ms Walda confirmed to

the Tribunal that only the suppliers of the Appllcant had trad d with Rhiannon

Gwenyneth Traders. The Appllcant contended hat the Respondenti?ought to have

indicated in th f' bjection e:gision, the Respondent’s witness, Mr. Javan Ivan Sabiti,

confirmed that the f‘ssﬁyance of delivery notes is not a mandatory requirement but is

good business practigé. He confirmed that there are businesses that do not offer
delivery notes as long as the EFRIS invoice is issued. The Reconciliation undertaken
by the parties during objection matching the purchased items prove the existence of

the transactions.

Regarding the bank statements, the Applicant submitted that the Ugandan economy
is largely a cash economy, and not all payments are made through the bank. Most

transactions were made by cash as required by the suppliers.



The Applicant further submitted that the argument that the Applicant did not present
its director’s is absurd because the Applicant hires various people to support the
business and source goods from various places. No company can be issued with a
TIN without its Director being issued a TIN. The Respondent had the information to
track the Directors. The Respondent knows the persons it's supposed to collect the

tax from using the declarations on the EFRIS system.

The Applicant prayed that the Tribunal vacates the assessment and finds that the

Applicant was entitled to the input tax credit.

5. The Submissions of the Respondent

Whether the Applicant is liable to pay the as

dispute is that the Applicant receivi
input VAT credit.

Proof of receipt of taxable‘supplies

The Respondent submitted that the Applicant has not proved that it received the
taxable supplies indicated in the invoices upon which it seeks to claim input VAT credit.
Section 28 (5) of the VAT Act states:

“A taxable person who is allowed tax credit on purchase of goods and services from a supplier
who's designated to use the e-invoicing system, shall only claim a tax credit on expenses

supported by e- invoices or e-receipts”.
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Section 28 (13) of the VAT Act states; an input tax credit allowed under this section
may not be claimed by the taxable person until the tax period in which the taxable
person has an original tax invoice for the taxable supply. Ordinarily, a tax invoice/e-
invoice could be sufficient to claim input VAT credit. Unfortunately, tax authorities
world over have unearthed a tax evasion/fraud scheme involving VAT termed as

“invoice trading” through which fraudulent individuals exploit the system.

The Respondent submitted that invoice trading is a tax fraud scheme where individuals
register businesses as taxable persons for VAT solely for.invoicing purposes. In Red
Concepts Ltd Versus URA TAT Application No. 3 '2013, the Tribunal stated:

“Invoice trading involves companies being set up to ena

fictitious invoices."

supply chain by proviqzwi«g)g pré’d“,,hf sales to theil

:that |n03ho Drapﬁ‘éi;fg Ltd Versus Commissioner of
AT Application N

im made by the Appellant on the basis that the
estigated by the Respondent and found to be

cash basis and prov &d the delivery notes, invoices and payment acknowledgment
receipts from its suppliers. The Kenyan Tax Appeals Tribunal held that the burden of
proof was on the Appellant to prove that the purchases had occurred. The above

decision is good law, persuasive. The Respondent prayed that the Tribunal upholds it.

The Respondent further relied on Red Concepts Ltd Versus URA, TAT No 36 of
2018 where the Respondent rejected the Applicants input VAT credit claim on

purchases made from Boona General Distributors. The Tribunal noted:
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“We think the duty of the Tribunal is not to determine whether the transactions between the
Applicant and Boona took place but whether the Respondent was justified to deny the
Applicant's VAT input claim. As a Tax Appeals Tribunal we cannot delve into contractual
implications of a dispute but only look at the tax implications. The standard of proof as in all
civil cases is on the balance of probabilities and the burden of proof is on the Applicant to

prove that these transactions are not fictitious."”

In the above case, the Tribunal found that the Applicant had not discharged its burden
in as far as it did not adduce any evidence on the location of the Boona General
Distributors. Its witnesses had testified that they had ﬁnever ‘visited Boona's location,

none of the Directors or Employees of Boona ha

een called to testify on the

transactions.

ng URA App N‘ 30f2018
with two
ISupp ies Limited. The

The Respondent submitted that in Leds Uganda lelt

anies were not duly

supply suspect. The §‘aid companies have no physical location or offices. The directors of the

said companies are not known. None of the directors of the said companies testified during

the hearing.”

The Respondent contended that the Tribunal further took cognizance of the notion that
it was not a legal requirement that parties in a transaction must meet or have offices
where they transact. However, the absence of business premises makes the whole
transaction suspicious. The Tribunal upheld the Respondent's decision to reject

invoices with inaccurate information. The Tribunal noted:
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“If the circumstantial evidence showing that a supply may not have taken place is

overwhelming, the Tribunal will not ignore it.

In this case, the information in respect of the commercial name, place of business, description
of goods, volume of services supplied if not missing is false. The physical location on the tax
invoices and both the companies' details furnished to the respondent for registration of TIN
indicated Plot 42 Africa House. Investigation by the Respondent to ascertain the companies'

physical location were futile.

While the onus may be on the Respondent to ensure that VAT pald by taxpayers is remitted,

taxpayers should facilitate this by giving correct information:to lt.’hzlf the Respondent was to

al ed to Shs. 481,152,606 over a short span of time.
2 tions were for a value of Shs. 25,488,000. This is a large

Even if the Applicant transacted on a cash basis, there would
still be some paper trail (not necessarily bank statements) however minimal given the
sums involved. Furthermore, in cross examination, the Applicant’s witness stated that
she borrowed monies from friends to fund the purchases. However, she did not

adduce proof of such borrowing or receipt of borrowed funds.

No receipts or delivery notes from suppliers.
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The Respondent averred that the Applicant had not availed receipts issued by the
flagged companies acknowledging its cash payments nor adduced delivery notes

issued upon receipt of the purchases.

No testimony from the people who dealt with or on behalf of the flagged

companies

The Respondent submitted that the Applicant presented one witness, Ms. Tinah

Nassali Ssali, the Managlng Director, who testified that she dld not personally conduct

invoices.

‘‘‘‘‘‘

Misleading inforrﬁatlon

The Respondent submitted that the location on the tax invoices of all the three
companies are false. M/s Huthart Enterprises SMC Ltd invoices indicate the
company's address as Leyaz House, Katende, Kampala Nakawa Division Bukoto 1,
M/s Arnau Trading Company SMC Ltd invoices as Kangu Complex B-05 Ntinda
Kampala, Nakawa Division Ntinda and Chasteen Stationeries SMC Ltd as Kaluni
House Shop 08 sixth street Kampala Central Division Industrial Area. However, the

Respondent's investigation showed that the flagged companies were not located at

14



the addresses mentioned yet the Applicant's witness testified that the flagged

companies operated at Nasser and Nkrumah Road.

The Respondent submitted that the dispute before the Tribunal is a tax dispute, even
if fraud is involved. By virtue of Sections 28 of the TPCA and Section 19 of the TAT
Act, in tax disputes, the burden is on the person objecting to the Respondent's decision
to prove that the decision should not have been made or should have been made

differently. the Applicant has not discharged its burden.

RW2's testimony on matching purchases and sales :

physical location of the Appllcant

to reject the invoices and the y

The Applicant deals in themb:ﬁfs&'iness of supplying stationery, printed materials and other

general supplies. ‘;:T,,iw;&Respondent queried the Applicant's claim of input VAT on
purchases made from three companies, namely: Arnau Trading Company- SMC Ltd,
Chasteen Stationeries SMC Ltd, and Huthart Enterprises -SMC Ltd, on the grounds of
invoice trading. The Applicant objected arguing that the disallowed input credit related
to legitimate transactions. The Respondent disallowed the objection on grounds that

the Applicant failed to prove the purchases from the three suppliers.

The Respondent disputes whether the purchases in respect of which the Applicant

seeks to claim input VAT occurred. On the other hand, the Applicant argues that the

15



e-invoices that were issued by the suppliers are sufficient proof that the transactions

happened.

Section 28 (1) of the VAT Act allows a taxable person a credit for the tax payable in

respect of all taxable supplies made to that person during the tax period.

Further, Section 28 (4) of the VAT Act stipulates:

“A taxable person who is allowed a tax credit on purchases of goods and services from a

supplier who is designated to use the e-invoicing system, s

only claim a tax credit on

expenses supported by e-invoices or e-receipts.”

(i) Taxable supplies should have been made't
(i)  There should have been a purchase:
input VAT; and

(i) The person should be issued with an e-l

ppliers.

Therefore, a purcha )éz;must precede a claim for input VAT. This means that it is
incumbent on the Applicant to prove that a purchase did in fact happen in respect of

the e-invoice presented to the Respondent.

To claim credit for input VAT, one must prove that the transactions/purchases
genuinely took place. A substance over form approach must be adopted for
transactions such as this and it would be very dangerous for this Tribunal to choose

form over substance.

In the present case, the Applicant:
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()  Could not name a single individual from any of the suppliers they interacted with
— not any director, employee, shopkeeper, cashier etc. None.

(i)  Did not know the suppliers’ addresses:

(i)  Did not have any receipt showing proof of cash purchases:

(iv) Did not have any delivery notes to prove the delivery of goods by the suppliers;

(v) Could not even bring one person to corroborate the sole witness’ testimony that
purchases were made. For example, the Applicant's witness claimed that

deliveries were made using “boda boda” cyclists — not even a single cyclist was

presented as a witness.

(vi) Claimed that all purchases were made by a one, the Late Stanislous Muwonge.

Consequently, the ‘tél%;imony of the Applicant's witness and the absence of any

corroborative evidence cast doubt on the veracity of the Applicant’ claim.

The mandate of the Uganda Revenue Authority is to administer and collect the nation’s
taxes. However, taxpayers are not just bystanders — they are active participants in this
effort.

Therefore, taxpayers should put themselves in the shoes of the tax authority.
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Assuming Uganda Limited were your enterprise, would you sign off a payment of Shs.
86 million (the input VAT claim) without the pre-requisite proof? Without verifying the
purchase? Without carrying out any due diligence on the payee? Without asking any

questions?

In the commonly used code-mixed colloquial phrase — “omuntu agoinge wa?” — where

should the Uganda Revenue Authority go? What should they do?

In other words, taxpayers should do everything possible, to ease and not frustrate the

work of the Respondent.

“Where a statute requires one to give information:oi

should be accurate to enable public autho@@es act

(ii)

(iii) Costs are hereby:

awarded to the Respondent.

% el
Dated at Kampala this........ /% ............... day of\go\”\(/@ ....... 2025.

A,
Ry, éﬁ:?éqbd&t“&

{

“ A
CRYSTAL KABAJWARA KABAKUMBA MASIKO GRACE SAFI
CHAIRPERSON MEMBER MEMBER
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