THE REPUBLIC OF UGANDA

IN THE TAX APPEALS TRIBUNAL AT KAMPALA

TAT APPLICATION NO.152 OF 2022

STANDARD CHARTERED BANK UGANDA LIMITED.......c.ccceu........ APPLICANT
VERSUS
UGANDA REVENUE AUTHORITY ....cuiiiiieiieiciieee e eeeeeeaiannaans RESPONDENT

BEFORE: MR. SIRAJ ALI, MS. STELLA NYAPENDI, MS. PROSCOVIA R. NAMBI

RULING

1. Introduction

This ruling is in respect of an application.challen‘gingna :st’arhpidut‘y assessment of Shs.
7,353,393,635 raised by the Respondent ag\a‘in}s:;tm the Applicant on financial
instruments for the period January 2015'tj0f;,Decégr‘niber 2021. The Respondent
contended that the Applicant"h\‘ad incorrectly chéf‘éed stamp duty on the instruments

at a nominal rate and that the duty should have been charged at 1% of the value in

accordance with Item 56 of the Second Schedule to the Stamp Duty Act, 2014. The
Applicant objected.to the assessment, di”si’puting the basis of the duty and claiming it

was excessive. The Re_spondent rejected the objection. The Applicant then filed this

application with the Tribﬁqal fqr)r,é\}'iew of the objection decision

2. Backg round %

The Apphcant a financial institution established under the Financial Institutions Act of
2004, issuesi’ﬁ‘iée_\(keral financial instruments including Bonds, Guarantees, Letters of
Credit, Bid Boncié, Import Bills for Collection, and others, to its customers. Following a
Stamp Duty audit on the Applicant for the period January 2015 to December 2021, the
Respondent assessed Stamp Duty totaling Shs. 7,353,393,635. This assessment was
based on the Respondent's view that these financial instruments should have attracted
stamp duty at a rate of 1% of their value as “security bonds” under Item 56 of the

Second Schedule of the Stamp Duty Act.



On 22 April 2022, the Applicant objected to the assessment on the grounds that (i)
Bonds and Guarantees do not fall under item 56 of the Stamp Duty Act, (ii) the stamp
duty was payable by their customers, and (iii) in any case the assessed duty was

excessive because of the multiple instruments involved in single transactions.

On 30 May 2022, the Respondent issued its decision rejecting the Applicant's
objection. On 13 June 2022, the Applicant wrote notifying the Respondent that it had

elected to treat its objection as allowed under Section 46(8) of the Stamp Duty Act.

Subsequently, the Applicant filed the current application,befpre the Tax Appeals

Tribunal to review the Respondent's objection decision.

3. Representation

The Applicant was represented by Mr. Joseph Luswata: and Mr Wmston Churchill
Ruhayana while the Respondent was represented by Ms. Glorna Twrnomuglsha Mr.

Tonny Kalungi and Mr. Simon Peter Orishaba.

The Applicant called one witness — Mr. Edmund Nsasti'irwe, the Applicant’'s Head of
Trade Operations, who testiﬁed that in March 2015, the Respondent communicated
to the Applicant that it had coneIUded a Stamp. Duty review on instruments executed

or received by the Applrcant |n the perlod 1January 2015 to 31 December 2021.

The witness testlfled that the Respondent reviewed a total of 6,999 in number and
shared an excel spreadsheet detalhng the customers involved, the nature of each

mstrument its value the date of issue or receipt, the duty paid, and the duty that

The witne‘s's’j stated that according to the Respondent’s workings, the proper Stamp
Duty for the mstruments reviewed under the exercise was 1% of the value of the
instrument but the Applicant had paid duty on the instruments at a flat rate of Shs.
5,000 or Shs. 10,000 or Shs. 15,000.

The witness testified provided an example of an Import Bill for Collection (IBC) valued
at Shs. 52,709,596. The witness stated that the Applicant collected and paid Shs.
5,000 as Stamp Duty from the beneficiary of the said instrument but according to the
Respondent’s workings an amount of Shs. 527,095, was the proper duty payable, in

respect of that instrument.



The witness stated that the Respondent sent its workings, along with, a letter stating
that Stamp Duty had been underpaid on the Bonds and Guarantees, Letters of Credit,
Bid Bonds, Import Bill for Collection and Others but that Stamp Duty, was correctly
paid on mortgages and debentures. The witness stated that following clarification, the
letter referred to above, was corrected and another letter was issued, stating that the
underpaid Stamp Duty, on the same instruments for the same period, was Shs.
7,353,393,635.

The witness testified that on 22 April 2022, the Applicant objected to the Stamp Duty
assessment and on 30 May 2022, the Respondent rendered its objection decision

rejecting the Applicant’s objection.

The witness stated that on 13 June 2022, the Applicant wrote to the Respondent
informing it that it had elected to treat its objectlon as having been aIIowed since the

objection decision, had been rendered beyond the 30 -day limitation period.
The witness described the various instruments issued by the bank as follows;

a) Letters of Credit serve: as a bank guarantee to a forelgn supplier of goods or
services from a customer that on the presentatlon of compliant documents, the
Bank will pay, in the event thakt‘,the cusftvomer does not pay.

b) Bond or Guarantee, is a bank éssu‘teﬁce to a third party (client), that the third
party will be paid a stated@"amounkt on the occurrence of an event, which is
us‘u“a’lly3the nori%performance:'of a contract between the third party and the bank

r e‘ustomerggi:(‘;contrac't’c;‘r)q. Tﬁese include:

';:?f{t’k‘{l;:m LA Bld Bond accompanies a bid for a job and assures a client that a bidder

:5: ;}’has thek‘e:éi‘k\‘)ﬂacity to fulfill or perform the contract, if the contract is

"j:‘}fgwarded to the bidder. The bid bond, is a percentage of the contract
sum usually 5-10%.

ii.  An Advance Payment Guarantee assures the client that if there is, non-
performance of the contract, the Bank will pay the third party the advance
it made to the contractor. This type of Guarantee, is a requirement
whenever the third party is advancing money to the contractor to
undertake a stated project.

iii. A Performance Guarantee assures the third party that if the customer

fails to perform the contract, the bank will compensate the third party for
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the losses incurred due to the non-performance to the extent of the
Guarantee.

iv. A Retention guarantee assures the third party that during a specified
period of the completion of a project, the bank will fix or cause to be fixed
the defects arising in the project.

He testified that the total value of the bond or guarantee instruments
issued by the Applicant do not exceed 20% of the contract sum.

c) An Import Bill for Collection is an arrangement between a customer of the bank
and foreign supplier of goods or services for the bank to hold the shipping
documents until the customer has paid for the goods or services. This mostly
applies in contracts for the supply of goods. He further explained that -

i.  Under the Import Bill for Collection, in the event that the customer fails
to pay for the goods or services the subjec‘:t“of the shipping documents,
usually the invoice, packaging: ||st Bill of Iading Bill of exchange,
commercial invoice, dehvery note/alrway bill or consignment note,
certificate of origin or certlflcate of conformlty returned to the supplier's
bank. ‘ o

i, The Import:| BI|| for CoIIectlon documents are issued or executed by a
supplier of goods or the supplier’s bank or by the shipping company and
are sent by the supp‘her s bank to the Applicant bank.

ili. Ortkre’ceipt of the sﬁuipping documents from the supplier's bank, the

S AAppllcant bank processes the documents and issues an Advice Note to
the customer~~When the customer has paid for the goods under the
‘shlppmg documents the shipping documents are handed over to the
'{f;k:customer who can then clear and receive the goods from customs.
like guarantees given to courts, supplier guarantees etc. A guarantee given to
a court guarantees the payment of a stated sum to a named beneficiary in the

event a court decides a case against the person applying for the guarantee.

The witness set out the following process for obtaining a trade facility from the

Applicant specifically Bonds or Guarantees, Import loans or Bid Bonds;



a) The customer must have a facility with the bank. In order to have a facility, bank
customers execute facility letters for the facilities which may include overdraft,
loans of various types and trade facilities.

b) The facility letter specifies the type of facility, the facility amount, the total facility
limit, the security held or required, conditions precedent and other terms of the
relationship.

c) The facilities are secured by various securities Including property, trading stock,
cash and personal guarantees. In cases, where the security was real estate,
mortgages were executed by the customer and registered in the land registry
at the Ministry of Lands.

d) Customers desiring to take additional facilities, execute a further charge on the
same property or other property if the value of the first pr\operty‘was less than
the money being advanced. In some instances, some custom':ers executed as
many as six further charges for the same property or properties as security for
facilities taken. | |

e) In cases where the applications were made by companies and the security
constituted assets like stock or cash, the Customer would issue debentures.

f) The mortgages and debentures including further charges or debentures were
assessed to Stamp Duty at a rate of 0.5% of the amount secured by the either
the mortgage, further charge debenture or further debenture. This sum was
deblted from the customer s account and paid by the Applicant to the

r debenture or further debentures in the land office or the company registry.

g')fiy.Tf:_he bonds or guarantees or letters of credit issued at the request of customers
such as under exhibit AEX20 at page 619 of the joint trial bundle of exhibit
AEX2'1,’>;hat page 625, subsequent to registration of those charges, were issued
on the seburity of those charges but in the Stamp Duty review, the Respondent
treated those instruments as attracting Stamp Duty at the rate of 1% of their
values. The instruments are listed under exhibit AE1 at page 5, line 16, at page

9, line 17-20, page 17, line 44-46 or page 89 line 4 and others.

The witness testified that the majority of trade facilities provided to Ugandan

customers, such as Bonds, Guarantees, or Letters of Credit, during the review period



were secured by mortgages on real estate or debentures on company assets executed

by those customers. Further, the witness stated that:

a)

After the security was registered with the land office or companies’ registry . or
concurrently with the registration, customers would approach the Applicant's
Trade department to apply for a trade facility like a Bid Bond, Advance Payment
Guarantee, Performance Guarantee, or Letters of Credit.

Customers completed an application form specifying the type of facility, the
beneficiary, and the amount.

For all applications, customers authorized the Applicant to debit thelr designated
accounts for any charges, expenses, or amounts payable for the guarantees
Upon receiving an application, it was assessed to determine if the customer was
suitable for the facility based on their facility letter, which outlined the facility ty pe.
limits, and security in place. Guarantees bonds, or other faC|I|t|es were issued
only when the Applicant determined comphance

This procedure was consistently folloyyed for all trade facility requests. There
were no walk-in customers who received trade facilities during the review period:
every customer had to haye a current facmty letter detailing the engagement
terms and had to Apriowde ‘;‘shec;‘urlty, pr‘lrﬁnarlly in the form of mortgages or

debentures.

After a trade faC|I|ty was |ssued the?staff in the Applicant's Trade Operations

department retrleved the return template from the Respondent's portal monthly

and filled lt wrth details of the instruments issued or received, including amounts

: vand date‘s‘.*Th'stempIate determined the Stamp Duty owed.

TheT radeDepartment then debited each customer's account for the assigned

Starnp,,i uty according to the Respondent's return template and credited the

Applicant's :Collection Account. The bulk returns prepared by the Trade
Operations Department were subsequently sent to the Finance Department.
The Finance Department consolidated the returns from the Trade Department
with those from other departments before submitting a consolidated return to the
Uganda Revenue Authority each month.

The Finance Department debited the Collections Account and paid the total

monthly Stamp Duty for these instruments.



j)  The witness stated that the Applicant has never paid Stamp Duty on any
instruments originating from their funds. Instead, Stamp Duty was always
collected from the bank's customers and forwarded to the Respondent. This
arrangement was agreed upon by every customer, and no facility was provided
to those who did not consent to pay Stamp Duty on instruments issued or

received by the Applicant.

The Respondent called 2 witnesses — Mr. Okodi Harold and Ms. Ruth Anne Agwang.
Mr. Okodi Harold, an officer in the Respondent's Domestic Taxes Office, testified
that performance bonds and guarantees are issued to indemnify third parties for the
non-performance of contract obligations by the guarantor (Applicant), and they serve
the same legal purpose as security bonds. He explained" that Advance Payment
Guarantees, Performance Bonds, Supplier Guarantees ’éhd “Goods/Services
Guarantees are all executed to ensure the proper performance of a contract, thus

having the same legal effect as Security and Indemmty Bonds

The witness further stated that Advance Payment Guarantees Performance Bonds,
Supplier Guarantees, Goods/Serwces Guarantees and Securlty Bonds are subject to
a Stamp Duty rate of 1%, as they are cIassufled as Security Bonds according to
Instrument No. 56 of Schedule Il of the Stamp Duty Act, 2014. He noted that on 30t
March 2022, the Respondent ‘conducted a Stamp Duty Audit on the Applicant
concerning flnanC|al lnstruments (Bonds and Guarantees) issued to its clients. The
audit revealed that between et January 2015, and 315t December 2021, the Applicant
had sngmﬂcantly underpald Stamp Duty on these instruments, including 356 Advance
Payment Guarantees totallng Shs. 5,297,210,741, 389 Performance Bonds
amountlngk : to Shs. 2,769,274,887, 149 Supplier Guarantees totaling Shs.
967,216,9§t;:”and 41 Goods/Services Guarantees worth Shs. 124,142,151, as well as
9 Security Bondé*valued at Shs. 51,365,092.

The witness noted that upon reviewing these documents, it was concluded that
differences in wording and titles did not alter the intended purpose of the instruments
from the Applicant bank and that indemnity aims to provide protection or security
against losses or damages to the contracting party, compensating the affected party
for any such losses. Therefore, the witness concluded that the Stamp Duty owed on

all the Applicant's instruments would be 1%, as they all aim to indemnify the third party



in the event of contract defaults and secure against damages or losses due to

breaches of duty.

The witness further testified that while the Applicant had initially declared a 1% Stamp
Duty in accordance with item 56 for the executed bonds and guarantees, it
subsequently opted to apply nominal rates under item 16, contrary to the Stamp Duty
Act and standard banking practices. Consequently, the Respondent issued an
Additional Principal Stamp Duty Assessment for the period of January 2015 to
December 2021, totaling Shs. 7,353,393,635 due to underpayment on the executed
bonds and guarantees, as provided under Section 63 of the Stamp Duty Act, 2014. He
affirmed that the Respondent's decision was legally justified‘ given that Performance
Bonds and Guarantees are subject to a 1% Stamp Duty rate because they fall under

the category of Indemnity Bonds according to the Stamp Duty Act.

Ms. Ruth Anne Agwang, a Manager in the Respondent s Independent Review of
Objections, testified that the Respondent issued an additional Stamp Duty
assessment for the period January 2015 to.December 2021, amounting to Shs.
7,353,393,635 due to underpayment of Statnp Duty on executed bonds and
guarantees. The witness testlfled that on 22" April 2022 the Applicant filed a manual
objection and on 17" May 2022 the Respondent by email requested the Applicant for
an objection review meeting on 19t May and for supporting documents and detailed
explanations in Er‘espect of the ‘Qrounds of their objections. The Applicant’'s
representatlve wrote to the Respondent by email stating that the Applicant’s officials
were: out of offlce until 23 May 2022 and requested that the meeting be rescheduled
for 24~Mey 2022

The W|tness testiﬁed that on 24 May 2022, a review meeting was held and the

objection on the baS|s that it was important for the Respondent to review information
that was provided on 24 May 2022, after the expiry of the objection. The witness
testified that the Respondent reviewed the Applicant’'s objection and established that
performance bonds, advance payment guarantees, supplier guarantees, security
bonds and goods/services guarantees were indemnity bonds since they represent
payment on default in lieu of performance of contractual obligations. The witness

testified that the Respondent further established that the Applicant used the term



‘guarantee’ interchangeably with “indemnity” and the Applicant undertook to indemnify
or guarantee to pay the beneficiary in the event of a breach of contractual obligations
or non-performance. The witness testified further that the Respondent also established
that advance payment guarantees or bonds are indemnity bonds because the
Applicant makes good the payment of an advance payment in case of breach of a

contract or non-performance.

The witness testified that the Respondent issued an objection decision disallowing the
objection due to underpayment of Stamp Duty on executed bonds and guarantees for
the period January 2015 to December 2021 and subsequently Issued an objection
decision on 30 May 2022. The witness stated that the basis for‘disaltoWing the
objection was that performance bonds, advance payment guarantees,i ‘supplier
guarantees, security bonds and goods/services guarantees as declared by the
Applicant are indemnity bonds falling under'item 56 of Schedule 2 of the Stamp Duty
Act and the Applicant therefore had an Qb‘l‘igatipn};;te charge 1% on all the instruments

issued for the period assessed.

The witness testified that pursuant to the abovefdﬁecision the Respondent established
a variance of Shs. 7,353 393 635 between the payments made by the’ Appllcant based
on the nominal rates under Item 16 of Schedule 2 and the payments that the Applicant

ought to have made based on 1% as per’ltem 56 of Schedule 2.

The W|tness testlfled further that by a letter dated 13 June 2022, the Applicant notified
Act;: to treat the fallure by the Respondent to make an objection decision within 30
days, as_dec;slon aIIowmg the objection. The witness stated that on 24 June 2022, the
Respondent;’wrote to the Applicant explaining that the request by the Applicant’s
representativeiffpr an extension of time to make an objection decision beyond the
statutory timelines by requesting to re-schedule the review meeting from 19 May 2022,
to 24 May 2022, had been granted. The witness stated that therefore the election by
the Applicant was unlawful as the Applicant had requested the Respondent to extend

the time for reviewing their own objection.
4. Issues for Determination

During scheduling, the following issues were set down for determination



Whether the objection decision was rendered out of time?
Whether the Applicant is liable to pay the tax assessed?

Whether the Stamp Duty is excessive in the circumstances?

W N =

Whether bonds and guarantees are security bonds in terms of ltem 56 of the
Stamp Duty Act, 2014.

5. What remedies are available to the parties?

Note on Issue 4. The Applicant initially phrased Issue 4 in their submissions as

"Whether bonds and guarantees are “security bonds” in terms of item 56 of the Stamp
Duty Act (as of June 2019)". The Respondent's written submissions and the
Applicant's rejoinder referred to the issue as "Whether bonds and guarantees are
security bonds in terms of Item 56 of the Stamp Duty Act, 2014?" The former, being
the phrasing used in the list of agreed issues at schedUIing, is taken as the formally

agreed issue.

5. Submissions of the Applicant

Issue No. 1: Whether the Objection Deci‘sibrywas ‘réhkdered out of time?

The Applicant submitted: that lts argument is grounded in the mandatory 30-day
timeline for rendering objectlon deC|S|ons as st|pu|ated by Section 47(8) of the Stamp

Duty Act, 2014. ThIS provnsmn states

"Where an object/on deCISIon has not been made by the Commissioner within thirty
days after the person /odged the object/on with the Commissioner, the person may, by
not/cg in Wr/t/ngkto the CommISSIoner, elect to treat the Commissioner as having made

a debié‘ién ,to‘iakllow the ibbjzection. "
The Applicar:i‘t'slubmitted that relevant facts timeline is as follows:

e The Applicant lodged its objection with the Respondent on 22 April 2022.

e Applying the 30-day rule from Section 47(8), the objection decision should have
been rendered by Monday, 22 May 2022.

e The Respondent rendered the objection decision on 30 May 2022. This was

seven days after the thirty-day period had expired.
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e The Applicant elected to treat its objection as allowed on 13 June 2022. This
election was made after the expiry of the 30-day period and within 20 days of

the late decision.

The Applicant argues that because the decision was not made within the statutory
thirty days, its right to elect to treat the objection as having been allowed under Section
47(8) accrued. By exercising this right on 13 June 2022, the Applicant solidified this

position.

The Applicant asserts that the mandatory nature of tax procedures ﬁmelines is well-
settled by court decisions. To support this position the Applicant cites Kenyan cases
concerning a similar 60-day timeline provision in the Tax Procedures Act of Kenya
(Section 51(2)). These are: |

Eastleigh Mall Limited v. Commissioner Investigations and ’Enforcement, Income Tax
Appeal No. 68 of 2020. Equity Group Holdings‘ Limited v CdmnjiSsioner of Domestic
Taxes, TAT Appeal No. 27 of 2017. Vivo Energy Kenya Limited v. Commissioner of
Customs and Border Contro/ Application No 346 of &201 9 , and Liquid Telecom v.
Commissioner Domestic Taxes TATAppeal No. 587 of 2023.

From Eastleigh, the Appllcant quotes the court emphasmng the mandatory and crucial
nature of tax timelines: "It is clea( from the‘foregomg that the provisions of section
51(ll) of the Tax Procedures Act are mandatory. They are not cosmetic.

Parllament inits w:sdom knew that in matters tax, time is very crucial as those

in commerce need to make mformed decisions. If the Commissioner is allowed
to exerc:se hls dlscretlon and stay ad infinitum before issuing an objection
dec:s:on,,,the taxpayer ‘would be unable to make crucial decisions and plan
his/her businees properly. The timelines set are mandatory and not a procedural

technicality.”

The Applicant argues that these Kenyan decisions establish that failing to render a
decision within the stipulated time means the Respondent was statute-barred from
issuing any decisions after the period expired. In Liquid Telecommunications Limited,

the Tribunal found the decision "statute time barred" .

The Applicant also relies on Ugandan case law to support the strict adherence to

statutory time limits. The Applicant cited the following cases:
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Uganda Revenue Authority v. Uganda Consolidated Properties Limited, Civil Appeal
No. 31 of 2000 where it was held that "Time limits set by statute are matters of

substantive law and not mere technicalities and must be strictly complied with."

Photon Technologies Limited v. Commissioner General Uganda Revenue Authority,
HMMC No. 14 of 2016 where Justice Madrama stated that upon election after the
Commissioner's failure to decide within time, "the taxpayer is deemed to be liable
only to the extent that he or she admits the assessed amount.” and that "The
legal process of election relieves the taxpayer of any payments not admitted in
the objection to the assessment if the Commissioner does not communicate a

decision within the statutory period of 30 days."

Kumi Orthopaedic Centre Limited v. Uganda Revenue Authorlty (201 6-2020) UTLR
293 where it was held that once a party elects after the prescrrbed trme the objection

is deemed allowed.

Woodfix Technical Services Limited v. Commrssroner General Uganda Revenue

Authority, HCCS No. 616 of 2012. In this case, the statutory time limit for making an

objection decision had clearly elapsed"

The Applicant argues that'the condit'rehs for,iS:et‘:tion 47(8) were met: (a) no decision
was made within 30 days, and (b) thei"e:[eétien was made within 20 days of the late
decision. nz*?i}zj_ E |

Therefore the Applrcant contends that the objection decision rendered on 30 May

2022 rs statute barred

The Applreant conclude:s;;'that because the objection decision was made outside the
prescribedm'fti‘rh;e and they elected to treat the objection as allowed, the entire
assessment contested is not valid, and the late decision absolves the Applicant of any

liability to pay the assessed taxes

The Applicant's prayer regarding this issue is for the Tribunal to find that the objection
decision was rendered out of time after the Applicant's right to elect had arisen and

that the election by the Applicant extinguished the assessed tax.
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Issue 2: Whether the Applicant is not liable to pay the assessed Stamp Duty?
The Applicant submitted that it is not liable to pay the assessed stamp duty.

The Applicant submitted that it is a financial institution, and as such, issues,
Guarantees and Bonds of several types, namely Bid Bonds and Letters of Credit, in
favor of its customers and receives, Import Bills for collection on behalf of its

customers.

The Applicant submitted that the above instruments are generally and collectively
referred to as "bank trade facilities” and are offered as products to customers of the
Applicant as a financial institution. The Applicant emphaszed that these trade facilities
are not randomly issued to walk-in-clients but are restrlcted to existing customers The
Applicant submitted that a person becomes a customer of the Appllcant‘ only upon the
execution of a facility letter. The Applicant submltted that the faC|||ty letters specify the

type of facility, which includes bonds and guarantees

The Applicant submitted that after the executien of the;facility letter, a customer who

wishes to drawn on a facility, guarantee or bond makes an application for the same.

In the case of Import Billstf;or ColteCtiQn, these are tr‘ade documents/documents of title
between a customer of the Aip:‘pklicant‘ban‘k ‘a’nydi :é foreign bank/supplier. The Applicant
submitted that thefgsupplier‘s bartk_sendsgthe documents to the Applicant who holds
and only releasestt\:ese documehts to the customer if the supplier confirms that

payments for theégoodsfer:;servyicﬂes supplied to the mutual customer have been paid

for.si”

The Apphcant submitted“that embedded in the process of obtaining any trade facility,
is an agree::rn:ent by the customer to meet all costs of the transactions including the
attendant Stam‘p”Duty As an example, the Applicant cited exhibit AE7, where the
customer authorized the Applicant to debit charges of the transaction from each of
their named accounts. The Applicant submitted that the debits made in respect of

exhibit AE7, included Stamp Duty.

The Applicant submitted that by the above documentation and the act of debiting each
customer account for Stamp Duty for bond and guarantee transactions and all other

dutiable transactions, the Applicant agreed with the customer that the customer is the
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one to pay Stamp Duty on the instruments. The Applicant submitted that such an

agreement is permissible under Paragraph 1 Schedule 3 of the Stamp Duty Act.

The Applicant submitted that in the Application for the credit/trade facility, the customer
authorizes the Applicant to debit all charges, Stamp Duty inclusive. The Applicant
submitted that it has never paid Stamp Duty from its funds on any instruments issued,

drawn, executed or received.

In respect of Import Bills for Collection, the Applicant submitted that these instruments
are only received by the Applicant. The Applicant submitted thét it did not "draw,
execute or make" the instruments in question. According to :Paragraph 1 of schedule
3 to the Stamp Duty Act 2014, stamp duty on instruments is payable "by the person
drawing, making or executing the instrument unléss thefé is an agreément to
the contrary”. In the absence of such agreement, the exbénse is borne by the person
drawing, making, or executing. The Applicant’asséﬁsgit is nqgilriable to pay duty simply

as a recipient.

The Applicant contends that the liability for syta‘mp dutyhgrests with its customers and
that this contention is based 6nf;agreements with:~t‘he customers where the customer
undertakes to meet all cdstgof the transactions; including attendant stamp duty. The

customer also authorised the ?Ap_plicén't ‘tqde‘bi"tmtheir accounts for these charges.

The Applicant cii"ééi:;\case law regérding the interpretation of tax provisions and the

imposition of duty:

Brunton v. New'fSouth Wa/é§ Stamp Duties Commissioner (1913) AC 747 , which
held fhéft\,.}t\hgf;iﬁfé‘rivtyibﬁkft‘o;,impose a tax or duty, or to increase a tax or duty already
imposed,:\“'i‘rﬁg§t’ be shown by clear and unambiguous language and cannot be inferred

from ambiguous words.

IRC v. Gribble (1913) 3 KB 212 and Ormond Investment Co v. Betts (1928) AC
143, which established that in statutes of taxation, the imposition of a duty must be in
plain terms, and that there is a rule in construing revenue Acts to give a fair and
reasonable construction to their language without leaning to one side or the other. No
tax can be imposed on a subject without words clearly showing an intention to lay the

burden upon him, and the words of the statute must be adhered to.
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By these principles, the Applicant argues that the law places the primary liability on
the maker/drawer/executor, and while an agreement can shift the expense, the
Applicant's role as merely receiving/handling the instruments means it is not the

person liable under the statute, especially not as a recipient.
Issue 3: Whether the Stamp Duty assessed is excessive in the circumstances?

In the alternative to Issue 1, the Applicant further submits that the assessed stamp
duty is excessive. The Applicant submitted that the Respondent assessed stamp duty
at 1% of the total value under item 56 of the second schedule to the Stamp Duty Act

2014 which Item 56 relates to "Security Bond or Mortgage Deed"

The Applicant argues that the instruments in question, such as Guarantees and
Bonds, were not always subject to the 1% rate and, in many cases; were used in
transactions where the primary duty was paid on other instruments. Specifically, the
Applicant states that many of the trade‘faci‘lbities were \‘secured' by mortgages and
debentures. In such cases, stamp duty of‘(‘).S%k ofthé,Ve‘Iue was paid on the mortgages

or debentures.

Citing the principle from ‘S»tanbff‘c‘; Bank and Others‘ v. Uganda Revenue Authority,
HC Consolidated Civil Abpeal No. 70 of. 2007 and 792 of 2006, the Applicant
submitted that is a principle o‘f\?ﬁStamp ‘Duty‘ fLaw that where several instruments are
employed in a sih@‘le transactioh”it‘he principal instrument (which attracts the higher
duty) draws the main’ duty and other instruments are charged at a nominal rate. In
cases: where mortgages or: debentures secured the transaction, these should be

consrdered the prrncrpal lnstruments attracting the 0.5% rate under Item 56.

The Appllcant contends that the Respondent's assessment at 1% on the guarantees
and bonds, W|thout considering the duty already paid on the principal instruments
(mortgages/debentures), leads to excessive double taxation on the same transaction.
The Applicant asserts that the 0.5% paid on the mortgages/debentures should be

sufficient or the difference should be reconciled.

Furthermore, the Applicant highlights that the Stamp Duty Act was amended effective
1 July 2019. After this amendment, stamp duty on bank guarantees and bonds
became specifically chargeable under Item 36 of the Second Schedule at a flat rate of
UGX 100,000.
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The Applicant argues that for instruments issued after 1 July 2019, the duty should
have been UGX 100,000 under Item 36, not 1% under Item 56. The Respondent's
failure to apply this lower specific rate where applicable also contributes to the

assessment being excessive.

Finally, the Applicant argues that the instruments they issued (Bank guarantees,
insurance performance bonds, indemnity bonds, similar debt instruments) are not
"security bonds" in the sense intended by Item 56, which is generally for bonds
securing money or property or due performance of a contract by a surety. The
Applicant contends they act as a surety to secure the performance of a contract or a
loan, but this role does not constitute the instruments as Item 56 security bonds. The
Applicant submits that the duty paid should be deemed sufﬁbient if these instruments

are not Item 56 security bonds.

In summary, the Applicant's submissions on}tzyry{é}si[éff‘s‘sfues (2;&37)_are that the customer
is primarily liable for the stamp duty, ahd:in\ thé"'ayi‘l't)ernative, the assessed amount is
excessive due to the misapplication of thé ‘;1 % rafé‘ foi instruments that were either
already subject to 0.5% duty on principal securi;tvy:docurﬁeknts (mortgages/debentures)
or were chargeable at a flat féfe‘jof uUGXxX ‘IOO,Q)OO‘:Under the amended law for bank

guarantees and bonds, and"/c*)rmdo not c‘:onstiwtuktéjiliiem 56 security bonds.

Issue No.4: Whether bonds aﬁa';guaréiﬁfees are security bonds in terms of ltem
56 of the Stamp Duty Act, 20147

ThewApsiicant si‘]bmittecviytzhiétffrb\rlr’i July 2019, bonds and guarantees could only be
charged ,undeyyrﬁit"ﬁé::ame_r)ded and specific item 36 and not the general item 56 of the
SecondJSChe‘duIe to \tvﬁzé*Stamp Duty Act. The Applicant submitted that under cross
examinatioyﬁ,‘tRWL was not aware that as at July, 2019, the duty rate under item 36
had been redué:éd from an Ad valorem rate of 1% to a specific rate of Shs. 100,000.
The Applicant submitted that after June 2019, the rate of Shs. 100,000 applied on
guarantees because it was specific and the general item 56 could not apply. The
Applicant prayed this part of the dispute be remitted to the Respondent for a

reconciliation under S. 19 of the Tax Appeals Tribunal Act.

The Applicant submitted that the Respondent imposed Stamp Duty on the different

instruments in issue at 1% of the total value, under item 56 of the Second Schedule to
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the Stamp Duty Act, which applies to security bonds and mortgage deeds. The
Applicant submitted that according to the Respondent the instruments in question,
ought not to have been charged, at the nominal rate of Shs. 100,000. The instruments
in question are Bonds or Guarantees, Letters of Credit and Import Bill for Collection.
The Applicant submitted that the Respondent indiscriminately imposed duty of 1% on
all these instruments pursuant to item 56 of the Second Schedule to the Stamp Duty
Act.

The Applicant submitted that at no time, during the relevant period, were any of the
instruments in issue specifically defined by the Stamp Duty Act. The Applicant
submitted that only a bond, is defined under the Act, to include an instrument by which
a person obliges himself or herself to pay money to another on condrtlon that the
obligation shall be void if a specified act is or is not performed. Thrs defnltlon is broadly
and vaguely worded and can be said to eanmpass all types of bonds-indemnity,
performance and security. The Applicant submitted that these bonds are charged
differently and separately under item 16(t’i)yoncj), iten""i;i36 (indemnity bond, which was
expanded in the year 2019 to include bank guar”antees\ insurance performance bonds

and “similar debt instruments" and ltem 56 (security bond).

The Applicant submitted that for the lnstruments in issue to be indiscriminately
chargeable under Item 56, they should have been issued and executed by the bank
not as bonds (Item 16) bank guarantees or similar debt instruments (ltem 36), but the

bank was actrng asa surety to secure the due performance of a contract(or, after the

The Apphcant submltted that the bank does not act in the position of a surety (as a
principal wrt:h:;a primary obligation) to secure the due performance of a contract or to
secure a Ioanii‘drpredit facility. The Applicant submitted that the bank merely provides
a guarantee or bond, standing in the position of a bonded agent (with a secondary
obligation) of the customer (who at all times bears the primary payment obligation) to
pay over funds held for the account of the customer based on agreed terms. The
Applicant submitted that as such the instruments in issue do not constitute security

bonds.

The Applicant submitted that to the extent that there is ambiguity and uncertainty

regarding what instruments constitute bonds (chargeable at nominal rates under item
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16); bank guarantees, indemnity bonds and similar debt instruments (chargeable at
nominal rates under item 36); and security bonds (chargeable at 1% under item 56).
The Applicant submitted that these ambiguities should be resolved in favor of the
Applicant. In support of this argument the Applicant relied on the decision in Stanbic
Bank Ltd and Others vs. Uganda Revenue Authority; HC Consolidated Civil Appeal
No. 70 of 2007 and 792 of 2006.

The Applicant submitted that the reason for the amendments on items 36 and 56 of
the 2" Schedule is not difficult to fathom. Relying on the Parliamentary Hansard of
13t June 2019, the Applicant submitted that the ‘

2019 amendment of item 36 was done to provide for a uniform Stamp Duty payable
on bank guarantees, insurance performance bonds, ind’ernnity bginds and similar debt
instruments in order to reduce the cost of debt financing a‘ndwease ta)'('c‘ornpliance and
administration. The Applicant submitted that to ﬁnd bank guarantees and performance
bonds are or were security bonds in the years 2015 to June 2019 chargeable at 1%
of total value would be an unfavorable interpretation or resolution of ambiguity and is

to impose an unfair burden up‘o,n the Applicant and its customers.

of time after the Appllcant S rrght to elect had arisen and the election by the Applicant
extinguished the: assessed tax. In the alternatlve the Applicant invited the tribunal to
find that the llabllrty to pay the duty was shifted to the customers by agreement of the
bank and lts customers |n accordance with the Stamp Duty Act. In the further
alterna‘trve the Appllcant mvrted the tribunal to order a reconciliation on the basis that
the duty chargeable is'0.5% in instances where guarantees and bonds were issued,
as part of debentures and mortgages, in a conveyance transaction or Shs. 100,000/=
in the perlod after June 2019. The Applicant also invited the tribunal to find that
guarantees and bonds are not security bonds and that the duty already paid by the

Applicant is sufficient.
6. Submissions of the Respondent.
Issue 1: Whether the objection decision was rendered out of time?

The Respondent submitted that the objection decision was rendered in time. The

Respondent submitted that it is cognizant of the 30-day timeline, within which an
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objection decision should be rendered under S. 46(8) of the Stamp Duty Act, however
the same is subject to waiver where there is a necessity for the review of the tax
payer's records for settlement of the objection and that the taxpayer has been duly
notified. The Respondent relied on S. 26(9) and 26(10) of the Tax Procedures Code
Act (TPCA), in support of this argument.

The Respondent submitted that on 17" May 2022 and on 20" May 2022, the
Respondent duly notified the Applicant through emails addressed to PWC, the
Applicant’s auditors, to attend a review meeting on 19t May 2022“'i’tdr the purposes of
defending the grounds of its objection and for the purpose of submlttrng aII documents
in support of its objections. The Respondent submitted that it received a response
from Mr. Marshall Richard, an Associate Drrector, at PWC,W who rnfqrmed the
Respondent by email (REX6) that he was out of office and Wdutd”only“re;tydrn on 23
May 2022. The Respondent submitted that due to the above events and

correspondences, it issued its objection deC|S|on on 30”‘ May 2022

The Respondent submitted that the TPCA regulates the procedure of the Stamp Duty
Act by virtue of Section 1 of the TPCA and paragraph d of Schedule 2 of the TPCA.
The Respondent as such, submrtted that the waiver of the timelines laid down under
Section 26(9) of the TPCAappIres to the 30 day timeline set out in the Stamp Duty
Act. The Respondent submitted that, accordlngly the assertion by the Applicant that
the objection decrsron was rendered out of time, is mis-founded, as the same was
deemed warved when documentatron was requested from the Applicant for the

purpose of rend‘erlng the objectlon decision.

lssue 4 ﬂWhether boynds and guarantees are security bonds in terms of Item 56
of the Stamp Duty Act, 2014?

The Respondent;’Smeitted that bonds and guarantees, constitute security bonds, in
terms of item 56 of the Stamp Duty Act. The Respondent submitted that the 2
Schedule of the Stamp Duty Act, 2014 (as at 1t July 2019 to 30t June 2020),
provided for rates of Stamp Duty payable, on various instruments covered under the
Act, and under item 56, 1% of the total value of Security bonds or mortgage deeds

was payable as Stamp Duty.
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Under item 56, of the Act, security bonds or mortgage deeds, have been described,
as having been executed by way of security for the due execution of an office, or to
account for money or other property received by virtue thereof or executed by a

surety to secure the due performance of a contract.

The Respondent submitted that, as guarantor, the Applicant issued financial
instruments, known as bonds and guarantees to its customers on various tri-partite
contracts, executed with third parties, which included advance payment guarantees,
performance bonds, retention guarantees, supplier agreements and goods/services

guarantees.

The Respondent submitted that upon the execution of these contracts, the Applicant‘s
clients undertook, to fulfill certain contractual obllgat|ons whlle the Appllcant bank
undertook to pay an amount secured by the bond or: guarantee to third party
beneficiaries in case of any breach by the obllg_gr’:tkjben demand,from the beneficiaries.
The Respondent submitted that the execution ef‘:’performance bonds and guarantees
for the purpose of the Applicant mdemmfymg a thlrd party for non-performance of
stated contractual obligations by its client, deems them security bonds, as they
possess, the same legal effect as security and |ndemn|ty bonds, due to the similarity

in character.

Citing the decnsmn in Stanbic Bank Ltd & 7 others vs. Uganda Revenue Authority,
HCT-00 CC CA 170- 2007 AND 792 2006, where the court held that “the character

of the. lnstrument must be ascertamed by reference to its legal effect when

executed” th *Respondent submltted that in order to correctly determine, the liability

eﬁcharacter of the instrument, that is subject to Stamp Duty, must be

to Stamp Duty

ascertalned::hbhy‘ reference to its legal effect when executed.

The Responde’rt‘t then submitted that the character of an instrument can be
ascertained from the definition of the instrument and from the purpose for which it was
executed, by analyzing the content of the document. The Respondent submitted that
otherwise taxpayers would evade Stamp Duty by simply keeping the title of the

instrument different from the content.

The Respondent relied on the definition of 'bond™ under Section 1 (previously

section 2) of the Stamp Duty Act, 2014 and the decision of the tribunal, in Stanbic
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Bank Holdings Ltd vs. URA TAT Application No. 56 of 2019, as the basis for
ascertaining whether the following instruments executed by the Applicant and its
clients, are security bonds and are therefore chargeable to Stamp Duty rate under item
56 of the Act. The Respondent then went ahead to submit on the nature of the different

instruments in question as follows-

1. Advance Payment Guarantee on behalf of New Vision Printing and

Publishing Corporation dated 8" February 2019 - the Respondent submitted
that the purpose of the instrument was for the printing of teacher and instructor
education instructional materials for 2017-2022. TheARespondent submitted
that the Applicant guaranteed to indemnify the Ministry of Education and Sports
in case of failure by New Vision Printing and PublisHihg Corporation, to print
teacher and instructor education instructional marterials tor‘ 2017-2022.
The Respondent that the Appllcant |rrevocably undertook to pay the beneficiary
a sum not exceeding in total, an amount of Shs 96,697,800, s an advance
payment guarantee in the event that a demand in writing was received by the
bank indicating that the: contractor was in breach of its obligation under the
further provided that th|s securlty is subject to yourselves and is not
transferrable or aSSIQnable

2. The Performance Secunty Bond on behalf of Footsteps Furniture

Company lelted dated 6th February 2019. The Respondent submitted

‘*:that the purpose of the instrument was for the supply delivery and fitting of

submltted that the Applicant bank guaranteed to indemnify Uganda Revenue
Authorityirin case of failure by Footsteps Furniture to supply delivery and fitting

of office furniture for the new URA headquarter Building.

The Respondent submitted that the Applicant irrevocably undertook to pay the
beneficiary, upon a first written demand declaring that the obligor has defaulted
under the contract, a sum not exceeding in total an amount of Shs.
259,963,027, as a security. The Respondent submitted that the Performance
Security further provided that the security was valid until 9" August 2019.
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3. The Retention Money Guarantee for USD 879,689.61 on behalf of El Nasr
Company for Civil Works/Dott Services JV dated 11" December 2018. The
Respondent submitted that the purpose of the above instrument was for the
execution of the Arua Water Supply and Sanitation Project. The Respondent
submitted that the Applicant guaranteed to indemnify National Water and
Sewerage Corporation, in case of failure by ElI Nasr Company for Civil

Works/Dott Services to execute the Arua Water Supply and Sanitation Project.

The Respondent submitted that the Applicant undertook to pay the beneficiary
an amount not exceeding USD 879,689.61 upon written demand from the
beneficiary declaring that the obligor had defaulted under the contract. The
Respondent submitted that the Retentlon Guarantee provided that ‘this security

IS subject to yourselves and is not transferable or ass:gnable

4. The Supplier Guarantee dated 8th Octo‘ber 2018 The Respondent submitted
that the purpose of the above mstrument was to supply Price Waterhouse
Coopers with air travel. The’*Respondent subrhitted that the Applicant undertook

from PWC declanng that Kenya A|nNays had defaulted on the contract.

The Respondent subm|tted on the baS|s of the decision of the tribunal in Stanbic Bank
hold|nge~ lelted Vs. URA,i(fs?upra, and the reference by the Applicant to the
instrdfnents In qioestion as ‘é"‘e:oUrities the above instruments, were security bonds in
terms of ltem 56 of the Stamp Duty Act (as at 15t July 2019-30"" June 2020). The
Respondent submltted that their legal effect is similar to performance bonds and
guarantees asuthey were executed for the sole purpose of indemnifying third party

beneficiaries in case of non-performance of their contractual obligations.

Issue No.2 and 3, Whether the Applicant is liable to pay the tax assessed, and

if so, whether the Stamp Duty assessed is excessive in the circumstances?
The Respondent submitted on issues 2 and 3 together.

The Respondent submitted that the assessed Stamp Duty of Shs. 7,353,393,635 was
due and payable. The Respondent quoted Section 3 (currently Section 2) of the
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Stamp Duty Act and Item 56 of the Second Schedule to the Stamp Duty Act, 2014
(As at 15t July 2019 — 30t June 2020) that Security Bonds and Mortgage Deeds,

were subject to Stamp Duty at the rate of 1%.

Relying on the decision in Stanbic Bank Uganda Ltd & 7 others vs. Uganda
Revenue Authority HCT-00-CC-CA-170-2007 and 792-2006 (supra), where the court
held that “the liability of an instrument to stamp duty arose at the moment at which it
was executed and depends on the law in force and the circumstances which existed
at that time,” the Respondent submitted that the assessed Stamp Duty of Shs.
7,353,393,635, was due and payable by the Applicant, and the same is not excessive
as the Applicant has itself described the instruments in question as sch’titie:STdeeming
them security bonds for purposes of Item 56 of the Second Schedule for yv‘hich the

applicable stamp duty rate is 1%.
Issue No.5: What remedies are available to the parties?

The Respondent invited the Tribunal to ftndthat tti"é:*Applicant had failed to discharge
the burden of proving that the Stamp Duty \asse's:s:ed was incorrect and that
accordingly, the Applicant isi:ﬁbtﬁentitled to thé re‘medies sought. The Respondent
prayed that the Applicati‘(i)zr‘j;:be diétﬁissed with c}osts.

7. Submlssmns of the Appllcant in Rejomder

In rejoinder the Appllcant rejected the argument by the Respondent that the TPCA
applies. to the Stamp Duty Act by virtue of S. 26(9) and (10) of the TPCA. The
Appttcant stated that Paragraph (d) of Schedule 2 to the TPCA relates to the Excise
Duty Act and not the Stamp Duty Act. The Applicant stated that the Stamp Duty Act,
is not Ilsted ln Schedule 2 of the TPCA, as one of the laws to which the TPCA, applies.
The Appllcant reiterated its argument that the Stamp Duty Act, is a self-contained
Code and that all matters relating to Stamp Duty, must be resolved by looking at the

Stamp Duty Act.

The Applicant stated that the submission by the Respondent that item 56 of the Stamp
Duty Act, applies to this case, is erroneous. The Applicant stated that the Respondent
conveniently avoids making any reference to item 36, which the Applicant submits is
applicable to bonds and guarantees. The Applicant submitted on the authority of ATC
Uganda Limited vs. Uganda Revenue Authority, TAT Application No. 17 of 2019,
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that in cases of conflict, the specific provision takes precedence over a general

provision.

The Applicant submitted further that in the year 2019, item 36 of the Stamp Duty Act
was amended from “indemnity bond” to specifically cover “Bank guarantees, insurance
performance bonds, indemnity bonds and similar debt instruments”. The Applicant
submitted that with the existence of the specific item 36 prescribing the duty payable
on guarantees and bonds, recourse cannot be had to the general item 56 that

prescribes duty payable on security bonds or mortgage deeds.

8. Determination of the issues

Having read the submissions of the parties and reviewed the evidence on record, this

is the decision of the Tribunal.
Issue 1: Whether the objection decision was rendered ouyt'of time?

The Applicant contends that the Respon)dentfs objection decision was rendered out of
time because it was issued after the 30-day:period stipulated in Section 47(8) (now
46 (8) which we shall use in*this ruling) of the Stamp Duty Act, 2014. The Applicant
argues that after the 30-day penod explred the Applicant's right to elect to treat the
objection as allowed accrued and the Respondent was barred from issuing any

decision.

On the other hand, the Respondent contends that the 30-day period specified in
Sectlon 46(8) of the Stamp Iuty Act 2014 was waived by Section 26(9) of the Tax
Procedyre Code‘Ac‘t_,_T_hns was because, on 17 May 2022, the Respondent requested
an obje:etion'>§Feview meetlng for 19 May 2022 and asked the Applicant for supporting
document‘s"‘énd detailed explanations of their grounds of objection. The Applicant’s
representative indicated that their officials were unavailable until 23 May 2022 and

requested to reschedule the meeting for 24 May 2022, beyond the 30-day period.

The Applicant however argues that the Stamp Duty Act is a self-contained code, and
the Tribunal should only consider the provisions of the Stamp Duty Act itself in
resolving the issue. Therefore, Tribunal examined Section 1 of the TPCA, Schedule 2
to TPCA and Section 29 (2) to establish whether it applies to the present case or not.

For completeness, these provisions are reproduced below.

24



Section 1 of the TPCA states:

“ This Act shall apply to every tax law specified in Schedule 2 to this Act.”

Schedule 2 of the TPCA states:
“For the purposes of this Act, a reference to tax law means-
(a) This Act;
(b) The Income Tax Act;
(c) The Value Added Tax Act;
(d) The Excise Duty Act;
(e) The Lotteries and Gaming Act; : 3
(f) Any other Act imposing a tax as the Minister may by Statutory instrument

declare in accordance with section 96(2).”

Section 96(2) of the TPCA provides:

“The Minister may be statutory inétrufnent With,the approval of Parliament, amend
Schedules 2 and 4 to this Act”. ‘ ‘

Clearly, the Stamp Duty Act ié?not among the tax laws above. The Tribunal therefore
agrees with the Applicant that Sectlon 26(9) of the Tax Procedures Code Act and the
entire TPCA at that, does not apply to the Stamp Duty Act. The Respondent cannot
rely on the TPCA in this case.

Qerson may, by notice in writing to the Commissioner, elect to treat the

Comm:ss:oner as having made a decision to allow the objection.” (emphasis is

ours)

Section 46(8) provides a specific remedy to the taxpayer when the Commissioner fails
to make a decision within the thirty-day period: the taxpayer may elect to treat the
objection as allowed. The condition for this election is that the decision "has not been
made... within thirty days". In this case, that condition was met, as the decision was

made on day 38. The Applicant then exercised their right to elect on 13 June 2022.
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However, Section 46(8) does not explicitly state that:

1. The Commissioner must (shall) issue an objection decision within 30 days.
(which is the case under the TPCA)

2. A decision rendered after the thirty-day period is invalid or void.

3. The objection is automatically allowed merely because the thirty-day period is

missed.

Instead, the section grants the taxpayer the option (“the person may") to create a
deemed outcome (that the objection is allowed) by making a written eIectlon It means
that if the Commissioner fails to make a decision within 30 days, the person objecting
has the option to take a specific action, but they are not obllgated to do so. They have
a choice. They might choose to wait longer for an actual dec:[suon from the
Commissioner, or they might prefer to take the initiative and ﬁle the notice of election.
The phrase empowers the person objecting by giving them a méchanism to move the
process forward if the Commissioner is delaying theldecision It prevents the taxpayer

from being indefinitely stuck i ina situation where no deCISIOn IS made.

The Respondent’s deC|S|on even though lssued after 30 days, supersedes the effect
of the taxpayer's later electlohfqr a deemed declsmn. The statute only explicitly grants
the taxpayer an electoral right ta‘ther than 'a‘ljtomatically invalidating the late decision

or deemlng the obJectlon allowed without election.

The Trlbunal notes that the law does not provide a timeline within which the taxpayer
must Iodge thelr electlon notlce However, an election becomes unnecessary when
though after:the specified 30-day period, that decision serves to resolve the objectlon,
the rationaleky’fi‘fgr allowing the Applicant to treat the objection as allowed is
fundamentally undermined. The right to elect is extinguished - it effectively becomes

moot.

Where a taxpayer opts not to file an election notice and waits for the Commissioner’s
objection decision, if the taxpayer disagrees with the delayed objection decision, they

cannot invoke the original election rights since a decision has now been made.
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We agree that after 22 May 2022, the Applicant's right to elect came into effect.
However, the Applicant opted not to make the election and willingly waited for the
Respondent's objection decision. Upon receiving the decision and finding its contents
unsatisfactory — 21 days after the initial 30-day period and 13 days after the
Respondent’s decision, the Applicant then filed its purported election notice. The
Applicant’s “election notice” can only be perceived as an attempt to circumvent the

Respondent's determination.

If the law permitted taxpayers to continually invoke elections after decisions are
rendered, it would lead to a chaos within tax administration, severely impacting

compliance and the predictability of administrative outcomes.

The Applicant cited to us the High Court decision in“Phqton‘ Technologiés Ltd vs.
The Commissioner General Uganda Revenue AuthOriAtyr,Miscellaneous Cause
14 of 2016. We note, however, that the facts“df'thé‘kpre‘sent c;'aset differ from those in
the Photon case. In the Photon case, Court found fhat there was no objection decision
or notice thereof at all and the Applicant rightly electéd to treat the objection as having
been allowed. In the present case, the Resb‘drjd‘ent igsued an objection decision
though after 30 days. Similar ‘ailathe other case Iawx Ci’ted by the Applicant do not apply

to the facts in this case.

Applicant's notice of election |S|n alid as it was filed after the Respondent’s formal

objection decision. We therefore f|nd that the Respondent’s objection decision stands.

It was not rendered out of time. G

Thea’:r:é”fg:_r’e, th‘e T‘ﬁbunal wi[lproceed to resolve the rest of the issues starting with Issue
4 since the core dispute, revolves around the distinction between general "bonds"
(Item 16), "ihdemnity bonds" (Item 36), and "security bonds" (Iltem 56), and the

applicable rates thereto (nominal vs. ad valorem).
Issue 2: Whether the Applicant is liable to pay the assessed Stamp Duty.

The determination of the Applicant's liability to pay the assessed stamp duty of UGX
7,353,393,6351 is intrinsically linked to the outcomes of Issue 3 (whether the

assessment is excessive) and Issue 4 (the correct classification of the instruments)

27



The Applicant submits that the economic burden of stamp duty, under ordinary
circumstances, has been borne by its customers. The Applicant's role has been limited
to collecting stamp duty from the customer and remitting it to the Respondent without
incurring any expense from its own funds. Under Schedule 3 of the Stamp Duty Act,
unless a contrary agreement exists, the obligation to provide the stamp falls on the
party drawing, making, or executing the instrument, or, depending on the instrument
type, on the grantee, purchaser, or transferee. The Applicant argues that for certain
instruments, it was not the drawer or maker and thus cannot be statutorily liable as a

mere recipient.

The Applicant also contends that the assessment itself is excessive - central to Issue
3, which in turn depends on Issue 4 — the classification bf the instruments. The
Applicant submits that, particularly after the June 2019 amendment, certain
instruments were subject to a fixed stamp duty rate Q\fﬂUGX“tO0,000 under Item 36,
rather than the 1% ad valorem rate -applied F‘byk the Respc))ndent. Additionally, the
Applicant invokes Section 4(3) of the Act;afgqing thatm transactions involving multiple
instruments (e.g., mortgages, debentures), the iAQ.S“’y/c;#duty already paid should be
accounted for, preventing douhle,taxation. E

However, the Tribunal flnds that the Ilablllty for stamp duty extends beyond mere cost
allocation. The Stamp Duty Act establlshes that stamp duty, when it becomes due and
payable, is a debt to the Government of Uganda and is payable to the Commissioner.

The Commlssmner can sue for and recover unpald duty. The Act in Section 56

guaranteehsx,): the responS|b|||ty for ensuring these instruments are duIy stamped and

the duty is pald over to the Respondent falls upon the Applicant as the executing party.

In fact, the Appltcant‘s longstanding practice of collecting and remitting stamp duty
confirms its recognition of this legal obligation. Accordingly, the Tribunal finds that the
Applicant, as the party executing the relevant instruments, is liable to pay the legally
chargeable stamp duty on the instruments in question by remitting the collected

amounts to the Respondent.
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The extent of this liability will be determined by the Tribunal's findings on the correct
classification of the instruments (Issue 4) and the resulting calculation of the proper

stamp duty (Issue 3).

Issue 3 & 4: Whether the Stamp Duty assessed is excessive in the
circumstances and Whether bonds and guarantees are "security bonds" in
terms of Item 56 of the Stamp Duty Act?

These issues are fundamentally linked, as the correct classification of the instruments
determines the applicable stamp duty rate and thus whether the assessment is
excessive. Issue 4, although phrased specifically to Item 56, expresses the broader
question of the nature and classification of the instruments for stamp duty purposes,
particularly distinguishing between general bonds (Iltem 16), indemnity bonds (Item
36), and security bonds (ltem 56), and the applicable rates thereto k(nominal vs ad

valorem)

The Respondent assessed stamp duty on the Applicant's bonds and guarantees at a
rate of 1% of the value based on the contention,that these instruments fall under ltem
56 to the Stamp Duty Act, 2014 _as "Security Bonds." Alternatively, the Respondent
argued that these instruments a‘r“e ‘indemnity-bonds” under Item 36 of the Second
Schedule. The Respondent ~'~ayrgued 'thet bonds and guarantees executed by the
Applicant were fo‘kr the purpose -Of'indem:nikfysing third parties for non-performance and

possess the same Iegal effect as secunty and indemnity bonds due to their character

56. The Appllcant argued they should be classified under Item 16 (Bond) or ltem 36
(Indemnity Bonyd). They submit that the Bank acts as a surety to secure the due
performance of a contract (or repayment of a loan/credit facility), and the security
(mortgages/debentures) is provided by the customer, not the Bank. Therefore, the

instruments themselves are not the "Security Bond" contemplated by Item 56.

The Applicant highlighted that the Stamp Duty (Amendment) Act, 2019, specifically
amended ltem 36 to include "Bank guarantees, insurance performance bonds,
indemnity bonds and similar debt instruments", setting a fixed rate of UGX 100,000/=

for this category from 1 July 2019. They submitted that specific provisions, such as
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Item 36 should take precedence over general provisions like Item 56 (the principle of
Generalia Specialibus Non Derogant). The Applicant argued that applying the 1% ad
valorem rate under Item 56 was incorrect and resulted in an excessive assessment.
The Applicant also raised the principle that where a transaction involves multiple
instruments, the principal instrument attracts the higher duty, and secondary
instruments like guarantees or bonds securing facilities already covered by mortgages

or debentures attracting duty (e.g., at 0.5%) should only attract nominal duty.

The Applicant also submits that under Section 4(3) of the Act; the parties could have
determined the principal instrument in the transaction (e.g., the mortgage or debenture
securing the obligation) as the one chargeable with the hlghest duty, and the duty

should have been assessed on that principal instrument.

To determine the correct classification, it is.necessary to consider‘the character of
each type of instrument and the relevant provisions of the Stamp Duty Act, 2014,

including its amendments.

The Stamp Duty Act, 2014, charges duty on%instruments listed in Schedule 2. The

relevant ltems in dispute are: 5

1. Item 16: "BOND (not belng a debenture)" The duty for this ltem was Shs. 5,000,
amended to Shs 10,000 in 2016 and Iater to Shs. 15,000 in 2018.
2. Item 36: This |tem rnltlally covered "Indemnlty bonds". Prior to 1st July 2019, the

commenced on 1st July 2019 amended Item 36 to specmcally include "bank
"guaranteefs‘,,l,ln‘surance, performance bonds, indemnity bonds and similar debt
instr‘dments" and revised the duty to a nominal fee of UGX 100,000.

3. ltem 56 "Secunty Bond or Mortgage Deed" for specific purposes (like securing due
execution of an office or accounting for money, or by a surety for a loan). The rate

for this item is 1% of the value for period in question.

The Act defines "bond" in Section 2 to include:

"(a) an instrument by which a person obliges himself or herself to pay money to
another, on condition that the obligation shall be void if a specified act is

performed, or is not performed, as the case may be;
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(b) an instrument attested by a witness which a person obliges to pay money

to another; and

(c) an instrument attested by a witness by which a person obliges himself or

herself to deliver grain or other agricultural produce to another".

The Act does not specifically define "indemnity bond" or "security bond". In such cases,

the ordinary meaning applies.

Section 6(1) of the Act states that an instrument framed to come within two or more
descriptions in Schedule 2 with different duties is chargeable only with the highest

duty.

Analysis

Drawing on the Tribunal's prior ruling in Stanbic Bank Holdings Limited v Uganda
Revenue Authority (Taxation Applic‘ation No 56 of 2019) _the character of an
instrument must be ascertained by reference to its: legal effect when it is executed.

Regardless of the label, the essentra| nature of the document must be considered.

In the prior ruling, the Tribuna‘ly'noted the distinction between a contract of indemnity
(a primary obligation to keep another harmless against loss) and a contract of
guarantee (a secondary obllgatron to answer for the debt, default, or miscarriage of
another who is prrmarrly liable) and ultimately found that performance bonds, advance
paymen&t{p‘on‘dsz,‘ 77and”generic guarentees impose a primary indemnity obligation and
are thusrndemnlty bonds under Item 36 and that Bid bonds secure entry into contracts

but ao}npt indye_r"ﬁr:{n‘i,fy‘for,breach; they are general bonds under ltem 16.

Fudherﬁare,, from 1 July 2019, the Stamp Duty (Amendment) Act, 2019, explicitly
classified ba\nk@fg‘uarantees, performance bonds, indemnity bonds, and similar debt

instruments under amended Item 36, setting a nominal duty of UGX 100,000.

Regarding the assessment under Item 56, the Respondent argued that because the
bank’s obligations are backed by customer-provided security (mortgages,
debentures), the instruments should be treated as security bonds under Item 56. The
Tribunal notes that while the guarantees and bonds might function as security in a
commercial sense, the crucial question is whether the instruments themselves fit the

description of a "Security Bond" under Item 56, especially alongside "Mortgage Deed".
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A mortgage deed creates a security interest in property. A "Security Bond" in this
context likely refers to an instrument of similar character, whose primary purpose is to
establish or represent a security interest or is a bond directly executed by way of

security over assets or for specific duties related to an office or accounting.

We reviewed the specific examples mentioned by the Respondent to illustrate the
types of financial instruments and transactions that are subject to the stamp duty

assessment. These include:

e New Vision Printing and Publishing Corporation: Advance Payment Guarantee
indemnifying the Ministry of Education and Sports

e New Vision Printing and Publishing Corporatien: Advance payment guarantee
indemnifying the Ministry of Education. s G

o Amatheon Agri (Exhibit A57): Performance bond g'ukaranteei‘n‘g supply to the
World Food Programme. R 3

e V.G. Keshwala and Sons Ltd. (Exhlblt A19) Generlc guarantee for credit sales
to Bidco Uganda Ltd. B %

e Babcon Uganda Limited. (Exhibit A36): AdVance payment guarantee securing
Busitema Umversrty contracts |

e Other generic guarantees (Exhrblts A94 to A117) also show customers
contracting. with benefICIarres, and the bank undertaking to indemnify or

guarantee the beneficiary.

These. e){amples3'Show tn‘atthe Applicant acted as a surety on behalf of customers, but

the: underlylng securlty was prowded by customer-held mortgages or debentures, not

by the guarantees or bonds themselves.

There is no’ clear evidence on record to support the contention that the specific
instruments |ssued by the Applicant (bank guarantees, performance bonds, advance
payment bonds, bid bonds) are "Security Bonds" in the sense contemplated by Item
56.

Therefore, the Tribunal finds that the guarantees and bonds do not themselves create
or represent security over property; they are contractual undertakings. ltem 56 applies

where an instrument’s principal character is to establish a security interest (like a
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mortgage or a bond executed directly as security), not to general suretyship supported

by external customer assets.
Applying the principles established in the Stanbic Bank ruling, this Tribunal finds that:

o Performance bonds, advance payment bonds, and generic guarantees are
classified as Indemnity Bonds under Item 36 of the Second Schedule.
e Bid bonds are classified as Bonds under Item 16 of the Second Schedule.
o Letters of Credit are specifically listed under Item 39 of the Second Schedule.
e Import Bills for Collection, not being specifically listed, would likely fall under the
residual Item 66 ("Any other instrument not specifically mentioned").
The applicable rates are determined by these classifications, which changed over the
assessment period due to amendments to the Stamp ‘Dutky Act. Specifically, for the
period from 1 July 2019 onwards, instruments falling undér [tem 36 (including bank
guarantees, performance bonds, and indemnity ‘bon:dé)zare‘subject to a fixed duty of
UGX100,000/=, not 1% of the value. Item 16 (Bonds) and Item 39 (Letters of Credit),

and Item 66 (Residual) have their own fixed rates.

Application of Section 6(1) and :Section 4(3)

Section 6(1) applies onlyi\')\)h‘e’re inyrst:'rumen,ts;ﬁtsmultiple duty categories. Here, the
evidence indicates that each i’hs"t‘r‘umerftuﬁts"a specific category. Section 4(3) allows
the principal instrument (e.g., moﬁgage or debenture) to carry the highest duty, with

supporting guarantees/bonds classified separately.

Theﬁ’éé\eispondegftk‘s Aassessm)ent. of UGX 7,353,393,635, which applied a general rate
of 1°/‘o’i§6f;the‘~VaIUey under Item 56 to instruments that are correctly classified under
Items 16, 36, 39, and potentially 66, and for which specific or fixed rates apply

(especially from 1 July 2019) was therefore excessive.
Issue 5: What remedies are available to the parties?

The Applicant sought for the assessment to be set aside or remitted for recalculation.

The Respondent sought for the assessment to be upheld.

The Tribunal has the power to review a taxation decision and make a decision,
including setting aside the decision or remitting the matter for reconsideration. Having

found that the Applicant is liable to pay the correct duty (Issue 2), but that the assessed
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amount was excessive due to incorrect classification and rate application (Issues 3 &
4), the appropriate remedy is to adjust the assessment to reflect the correct application

of the Stamp Duty Act.

The Respondent's assessment of Shs. 7,353,393,635 is based on an expected duty
calculation of Shs. 9,326,734,792 (comprising Shs. 9,249,909,792 for Bonds and
Guarantees and Shs. 76,852,000 for Letters of Credit, Bid Bonds, Import Bills for

Collection and others), less payments received.

The total stamp duty payable by the Applicant for the period must be recalculated,
basing on the Tribunal's finding regarding the correct classification of these
instruments under Items 16, 36, 39, and potentially 66, and the application of the
corresponding rates (including the fixed rate of UGX 100,000 for Item 36 instruments
from 1st July 2019), G '

The Tribunal is unable to perform a precise réicalculatidn of the total amount payable
by the Applicant based solely on the pro:h'\):i'idgd as“s"e;sgment summary which bundles
instrument types. However, the Tribunal finds fhat the't:iiciorrect stamp duty payable is
the total amount calculated byk*ka‘\ppxlying the rates éﬁplicable to the correct classification
of each instrument issued :Q[ rec‘éiﬁ\}éqby the Applicant during the assessment period.
This amount is less than théUG}( 7353393635 assessed by the Respondent.

The Tribunal theréfore sets aside‘E the Res‘pondent's assessment to the extent that it is
based on in,éfO’rrgct élaSsiﬁcation ‘afiid rates. The Applicant is liable to pay the correct
stam‘g;aaty as détermineabyfapblying the appropriate rates under ltems 16, 36, 39,
andi‘::é@,jr(or ,,(elévant historical items/rates prior to the 2019 amendment) to the

instrum"é’htg}ih question for the respective periods.

In conclusic;h;,;t’hg Tribunal finds as follows:

1. The objection decision was not rendered out of time.

2. The Applicant is liable to pay the legally chargeable stamp duty.

3. The Stamp Duty assessed was excessive due to the incorrect classification and
application of rates. Instruments assessed as "security bonds" under Item 56 (1% rate)
should have been classified under Iltems 16, 36, 39, and potentially 66, attracting

different, mostly fixed, rates.
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Accordingly, the Tribunal orders as follows:

1. The application is allowed in part.

2. The Respondent's assessment of UGX 7,353,393,635 is hereby set aside.

3. The matter is remitted to the Respondent for recalculation of the stamp duty
payable by the Applicant for the period January 2015 to December 2021, in
accordance with the classifications and rates determined by this Tribunal,
specifically applying Item 16 for Bid Bonds, ltem 36 (with the UGX 100,000 fixed
rate from 1st July 2019) for Performance Bonds, Advance Payment Bonds, and
Generic Guarantees, Item 39 for Letters of Credit, and Item 66 for Import Bills for
Collection (or their corresponding rates and items prior to the 2019;{ameyndment).

4. The Applicant shall be liable for the stamp duty amount as correctly recalculated
by the Respondent. | W

5. Given the partial success of both parties,“ea’c.:h‘party shall bear its own costs of the

application.
Dated at Kampala this ........ 7{) ....... day of[\(\&l\’ ........ 2025.
o e e
' , 3 o [
MS. PROSCOVIA R. NAMBI MS. STELLA NYAPENDI

MEMBER ~ MEMBER
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THE REPUBLIC OF UGANDA

IN THE TAX APPEALS TRIBUNAL AT KAMPALA

TAT APPLICATION NO.152 OF 2022

STANDARD CHARTERED BANK UGANDA LIMITED......cccceecvcureurnee. APPLICANT
VERSUS

UGANDA REVENUE AUTHORITY ...cuiiiiiiiiiiiiiiieeeceenieiee e RESPONDENT

BEFORE: MR. SIRAJ ALI, MS. STELLA NYAPENDI, MS. PROSCOVIA R. NAMBI

RULING

This ruling, is in respect of an application, challenging a revised Stamp Duty
assessment of Shs. 7,353, 393 6395, on the grounds that the objection decision by the
Respondent, was rendered out ‘df tlme and that the instruments chargeable to Stamp
Duty, ought to have been charged at a nommal rate, and not at the rate of 1%, as

prescribed under item 56 of Schedule 2 of the Stamp Duty Act.

Backg round

The. Appllcant is a flnancral |nst|tut|on operating under the Financial Institutions Act,
2004. The Appllcant issues financial instruments known as Bonds or Guarantees to

its customers.

For the period 13t January 2015 to 315t December 2021, the Applicant issued Bonds

and Guarantees to various customers.

The Respondent carried out a Stamp Duty audit on the Applicant in respect of the
financial instruments (Bonds & Guarantees) issued in the period above and
determined that Bonds and Guarantees should have attracted Stamp Duty at a rate of

1% of the value in accordance with item 56 of the Second Schedule to the Stamp Duty



Act. The Respondent accordingly assessed Stamp Duty, in the sum of Shs.
7,353,393,635/-.

The Applicant objected to the assessment on 22" April 2022, on the grounds that
Bonds and Guarantees, do not fall under item 56 of the Second Schedule of the Stamp
Duty Act and that the Stamp Duty is by agreement payable by the customer and that

in any case the duty was excessive where more than one instrument was deployed.

The Respondent issued its objection decision on 30" May 2022, rejecting the
Applicant's objection on the basis that Performance Bonds, Advance Payment
Guarantees, Supplier Guarantees, Security Bond and Goods/Services Guarantees,
fall under instrument 56 of the Second Schedule to the Stamp Duty Act, 2014, as

amended.

On 13" June, 2022, the Applicant wrote notifying the Respdndent that it had elected
to treat its objection, lodged with the Respondent, on 22™ April 2022, as allowed,
under S. 46(8) of the Stamp Duty Act. ¢ :

Representation

At the hearing, the applicant was“re‘kp,rg,‘sented by Mr. Joseph Luswata and Mr. Winston
Churchill Ruhayana while  the Figeépqnxd;e’:n)t was represented by Ms. Gloria

Twinomugisha, Mr. Tony Kalunéiiénd Mr. Simon Peter Orishaba.
At the scheduling, thé:follgwing |ssues were set down for hearing.
1. ;;fff\"‘/\'/hether;th’e kassesséd \Sfémp Duty is payable by the Applicant?

2. Whether thewdbjection decision was rendered out of time by the

Reéb‘éfqdent?
3. Whether Bank Guarantees and Bonds are security bond for the purposes of the

Stamp Duty Act, 2014.
3. What remedies are available to the parties?

Mr. Edmund Nsasirwe, the Applicant’'s Head of Trade Operations, testified that in
March 2015, the Respondent communicated to the Applicant that it had concluded a



Stamp Duty review on instruments executed or received by the Applicant in the period
18t January 2015 to 315t December 2021.

The witness testified that the instruments reviewed by the Respondent were 6,999 in
number and the Respondent’s Excel sheet of the workings showing the customers
involved, the nature, value, date of issue or receipt of the instrument, the duty paid

and the duty "which ought to have been paid” was shared with the Applicant.

The witness stated that according to the Respondent’s workings, the proper Stamp
Duty for the instruments reviewed under the exercise was 1% of the value of the
instrument but the Applicant had paid duty on the instruments at a flat rate of Shs.
5,000 or Shs. 10,000 or Shs. 15,000.

The witness testified that for instance, instrument1, was an Imbort Bill fdr Collection
(IBC) which translated to Shs. 52,709,596)Th‘e‘,wi,tn_e‘ss state;d that the Applicant
collected and paid Shs. 5,000 as Stamp Duty from ’tkh‘e benefi‘cia‘ry of the instrument
but according to the Respondent’s workings an amount of Shs. 527,095, was the

proper duty payable, in respect of that instrument.

The witness stated that the Respondent sent its workings, along with, a letter stating
that Stamp Duty had been Dnderpaid on the B‘o‘nds, and Guarantees, Letters of Credit,
Bid Bonds, Import Bill for Collection and Others but that Stamp Duty, was correctly
paid on mortgagejéyfand debentures. The witness stated that following clarification, the
letter referred ;tqabové} was corrected and another letter was issued, stating that the
underpaidA Starﬁﬁ. Duty,’o“h the same instrument for the same period, was Shs.
7,353,393,635.

The witnééé;testified that on 22" April 2022, the Applicant objected to the Stamp Duty
assessment”éhfdﬁ;on 30t May 2022, the Respondent rendered its objection decision

rejecting the Applicant’s objection.

The witness stated that on 13" June 2022, the Applicant wrote to the Respondent
informing it that it had elected to treat its objection, as having been allowed since the

objection decision, had been rendered beyond the 30 day limitation period.

The witness described the various instruments issued by the bank as follows;



a) Letters of Credit is a bank assurance to a foreign supplier of goods or services

from a customer that on the presentation of compliant documents, the Bank will

pay, in the event that the customer does not pay.

b) Bonds or Guarantees, is a bank assurance to a third party (client), that the third

party will be paid a stated amount on the occurrence of an event, which is

usually the non-performance of a contract between the third party and the bank

customer (contractor).

A Bid Bond accompanies a bid for a job and assures a client that a bidder
has the capacity to fulfill or perform the contract, if the contract is
awarded to the bidder. The bid bond, is a percentage ‘of‘ the contract
sum, usually 5-10%.

An Advance Payment Guarantee assures the client that if there is, non-
performance of the contract, the Bank will pay the third barty the advance
it made to the contractor. This type of Guarantee, is a requirement
whenever the third party"yih‘:iis. advancing moneyk to the contractor to
undertake a stated project. ‘

A Performance Guarantee assures the third party that if the customer
fails to perform the contract, the th|rd ‘party will be paid by the bank for
the loss arising from the non- performance to the extent of the Guarantee.
A Retentlon guarantee assures the third party that during a specified

period of the completron of a project, the bank will fix or cause to be fixed

 the. defects ansrng in the project.

An analysrs of the amounts of the bond or guarantee instruments issued

‘by the Appllcant do not exceed 20% of the contract sum.

C) An Import Bill for Collection is an arrangement between a customer of the bank

and forelgn supplier of goods or services for the bank to hold the shipping

documents until the customer has paid for the goods or services. This mostly

applies in contracts for the supply of goods.

Under the Import Bill for Collection, in the event that the customer fails
to pay for the goods or services the subject of the shipping documents,
usually the invoice, packaging list, Bill of lading, Bill of exchange,
commercial invoice, delivery note/airway bill or consignment note,
certificate of origin or certificate of conformity, returned to the supplier’'s
bank.



ii.  The Import Bill for Collection documents are issued or executed by a
supplier of goods or the supplier's bank or by the shipping company and
are sent by the supplier's bank to the Applicant bank.

iii.  On receipt of the shipping documents from the supplier's bank, the
Applicant bank processes the documents and issues an Advice Note to
the customer. When the customer has paid for the goods under the
shipping documents, the shipping documents are handed over to the

customer, who can then clear and receive the goods from customs.

d) Others: What is included under "Others™ are uncommon types of guarantees

like guarantees given to courts, supplier guaranteesetc.
i. A guarantee given to a court, guarantees, the payment of a stated sum
to a named beneficiary, in the event, a court decides a case, against the

person applying for the guarantee.

The witness set out the following process for obtalnlng a trade facility from the

Applicant specifically Bonds or Guarantees, Import loans or Bid Bonds;

a)

The customer must have a facility with the bank. In order to have a facility, bank
customers execute facmty Ietters for the facnlltles which may include overdraft,

loans of various types and trade facmtles

limit, the secunty held or requlred, condltlons precedent and other terms of the

relatronshrp

j;;The facmtres were secured by various securities including property, trading

"n;stock cash and _personal guarantees. In cases, where the security was real

estate mortgages were executed by the customer and registered in the land
reglstry at the Ministry of Lands.

Customers desiring to take additional facilities, executed a further charge on
the same property or other property if the value of the first property was less
than the money being advanced. In some instances, some customers executed
as many as six further charges for the same property or properties as security
for facilities taken.

In cases where the applications were made by companies and the security

constituted assets like stock or cash, the customer would issue debentures.



)

The mortgages and debentures including further charges or debentures were
assessed to Stamp Duty at a rate of 0.5% of the amount secured by the either
the mortgage, further charge, debenture or further debenture. This sum was
debited from the customer’'s account and paid by the Applicant to the
Respondent as a condition for the registration of the mortgage, further charge,
debenture or further debentures in the land office or the company registry.

i.  The bonds or guarantees or letters of credit issued at the request of
customers such as under exhibit AEX20 at page 619 of the joint trial
bundle of exhibit AEX21 at page 625, subsequent to registration of those
charges, were issued on the security of those charges but in the Stamp
Duty review, the Respondent treated those instruments as attracting
Stamp Duty at the rate of 1% of their values. The ,inst‘ruments are listed
under exhibit AE1 at page 5, line 16, at page 9, Iiyne 17-20, page 17, line
44-46 or page 89 line 4 and others,‘ 1

The witness testified that most of the trade facilities granted to Uganda customers i.e

Bonds and Guarantees or Letters of Credit,-iissued under the review period were

secured by mortgages over real estate or debentures over company assets executed

by the customers.

a)

After the registration 6:f~the séc‘Urity at the land office or at the companies
registry, orat the same timefas the security was being registered, the customer

would: come tbithe Trade i,départment of the Applicant and apply for a trade

;f\é\ci‘lity (Bid Bond, Advance Payment Guarantee, Performance Guarantee,

* Letters of Credit) etc.

'Tyhe;;c;u‘stomer‘fililé in an application form. The Application specifies the type of

facilikty,;the beneficiary and the amount.

In respédf of all the applications the customers authorized the Applicant to debit
all amounts payable by the customer from the customer’'s named accounts for
the charges, expenses or amounts payable by the customer for the guarantee.
Once the application was received, the same was assessed to determine the
Applicant’s suitability for the facility by reference to the customer’s facility letter,
which sets out the facility type, the limits, the security in place. The Guarantee
or bond or other facility is only issued once the Applicant is satisfied that the

application was compliant.



e) A similar process was followed whenever the customer desired any of the trade
facilities. There were no walk-in customers for which the Applicant issued any
of the trade facilities during the period of the review. Every customer who got a
trade facility had to have been issued with a current facility letter that set out
the terms of engagement and to have provided security that was mainly
mortgages or debentures for any of the trade facility.

f) After the issuance of the trade facility, staff in the Applicant’s Trade Operations
department, accessed the return template from the Respondent’s portal on a
monthly basis, and populated it with the instruments issued or received, their
amount and date. The template assigned the Stamp Duty payable.

g) The Trade Department debited each customer’s account with the Stamp Duty
assigned to the instrument, by the Respondent’s return template and credited
the Applicant’s Collection Account and thereafter, th‘e bulk‘ returns populated
by the Trade Operation’s Department were sent to the Finance Department of
the Applicant. k k

h) The Finance department consolidated the retufn from the trade department with
returns from other departments of the Applicant and submitted a consolidated
return to the Uganda Réi)e(nu(e Authority on-a monthly basis.

1) The Finance deparfment of the Applicant debited the Collections account and
paid the total Stamp DUtiy‘fqr suCHinstruments per month.

]) The witness testified that: the Applicant has never paid Stamp Duty on any

instrument, issued,ﬁdrawnﬁoﬁr executed or received from its funds. The Stamp

dtjty was always colil‘é’ct’e‘yd‘ from the customers of the Bank and remitted to the
‘1:‘1’:?R,espondent;*Evegy_ customer agreed to this arrangement and no facility was
éxte;nded to a customer who did not agree to pay Stamp duty on an instrument

issued“’or‘received by the Applicant.

Okodi Harold, an officer in the Respondent’s Domestic Taxes Office, testified that the
performance bonds and guarantees are executed to indemnify third parties for non-
performance of contractual obligations by the guarantor (Applicant) and possess the

same legal effect and serve the same purpose as security bonds.

The witness testified that Advance Payment Guarantees, Performance Bonds,

Supplier Guarantees, Goods/Services Guarantees, are all executed to secure the due



performance of a contract. These documents therefore have the same legal effect as

Security and Indemnity Bonds.

The witness testified that Advance Payment Guarantees, Performance Bonds,
Supplier Guarantees, Goods/Services Guarantees and Security Bonds attract Stamp
Duty at the rate of 1% since they fall under the category of Security Bonds as provided
for under Instrument No. 56 of Schedule Il of the Stamps Duty Act, 2014.

The witness stated that on 30t March 2022, the Respondent carried out a Stamp Duty
Audit on the Applicant in respect of Financial Instruments (Bonds and Guarantees)
issued to its customers. The witness stated that for the period 15t January 2015 to 315t
December 2021, the Respondent established that the‘AppIicant made several
underpayments of Stamp Duty on executed Bonds andGuarantees, as follows; 356
Advance Payment Guarantees of Shs. 5,297,210,741, 389 Performance Bonds of
Shs. 2,769,274,887, 149 Supplier Guarantees of Shs 967,216,921, 41
Goods/Services Guarantees of Shs. 124,142,151 and 9 Security Bonds of Shs.
51,365,002. | ¢

The witness testified that upon rewewmg the above documents, it was established that
the difference in the wordlngs and tltllng of the instruments did not change the purpose
for which they were sought for from the Appllcant bank and that the purpose of an
indemnity is to protect or prowde securlty agalnst damage or loss to a contracting party
and compensate the affected party against damage or loss sustained. The witness
concluded therefore that in aII scenanos the Stamp Duty, on the instruments issued
by the Appllcant wou!d be 1% as they all seek to indemnify the third party in case of
default on the contractual obligations and provide for security against any damage or

loss caused for breach of contractual duty.

The witness teS‘tified further that whereas the Applicant initially used to declare 1% in
line with item 56 on the executed bonds and guarantees, it later decided to use nominal
rates under item 16, in contravention of the Stamp Duty Act and ordinary banking
norms. The witness stated that as a result, the Respondent issued an Additional
Principal Stamp Duty Assessment for the periods January 2015 to December 2021
amounting to Shs. 7,353,393,635/- due to underpayment of Stamp Duty on executed
bonds and guarantees as provided under S. 63 of the Stamp Duty Act, 2014. The

witness stated that the Respondent's decision was justified under the law as
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Performance Bonds and Guarantees attract Stamp Duty at the rate of 1% for the

reason that they fall under the category of Indemnity bonds under the Stamp Duty Act.

Ms. Ruth Anne Agwang, a Manager in the Respondent’s Independent Review of
Objections, stated that the Respondent issued an Additional Principal Stamp Duty
assessment for the period January 2015 to December 2021, amounting to Shs.
7,353,393,635 due to underpayment of Stamp Duty on executed bonds and
guarantees. The witness testified that on 22" April 2022, the Applicant filed a manual
objection and on 17" May 2022, the Respondent by email requested the Applicant for
an objection review meeting on 19" May and for supporting documents and detailed
explanations in respect of the grounds of their objections. The Applicant's
representative wrote to the Respondent by email stating that the Applicant’s officials
were out of office until 23" May 2022 and requested that the rneeting be rescheduled
for 24t May 2022. :

The witness testified that on 24" May 2022, a review meeting was held and the
Applicant requested the Respondent to extend the time within which to make an
objection on the basis that it was important for the Resp’bndent to review information
that was provided on 24" May 2022, after the expiry of the objection. The witness
testified that the Respondent reviewed the Applicant’s objection and established that
performance bonds advance payment guarantees supplier guarantees, security
bonds and goods/serwces guarantees were indemnity bonds since they represent
payment on default |n‘:t|eu of performance of contractual obligations. The witness
testif,iejd fthat the Respondent further established that the Applicant used the term
‘guarantee‘ interc‘hangeably with “indemnity” and the Applicant undertook to indemnify
or guarantee to pay the beneficiary in the event of a breach of contractual obligations
or non- performance The witness testified further that the Respondent also established
that advance payment guarantees or bonds are indemnity bonds because the
Applicant makes good the payment of an advance payment in case of breach of a

contract or non-performance.

The witness testified that the Respondent issued an objection decision disallowing the
objection due to underpayment of Stamp Duty on executed bonds and guarantees for
the period January 2015 to December 2021 and subsequently issued an objection

decision on 30" May 2022. The witness stated that the basis for disallowing the



objection was that performance bonds, advance payment guarantees, supplier
guarantees, security bonds and goods/services guarantees as declared by the
Applicant are indemnity bonds falling under item 56 of Schedule 2 of the Stamp Duty
Act and the Applicant therefore had an obligation to charge 1% on all the instruments

issued for the period assessed.

The witness testified that pursuant to the above decision the Respondent established
a variance of Shs. 7,353,393,635 between the payments made by the Applicant based
on the nominal rates under item 16 of Schedule 2 and the payments that the Applicant

ought to have made based on 1% as per item 56 of Schedule 2.

The witness testified further that by a letter dated 13" June 2022, the Applicantnotified
the Respondent that it had elected under the provisions of S. 47(8) of the«S,tamp Duty
Act, to treat the failure by the Respondent to make an objection decision within 30
days, as decision allowing the objection‘. The w1tness stated that on 24" June 2022,
the Respondent wrote to the Applicant explainin'g that the request by the Applicant's
representative for an extension of time to make an objection decision beyond the
statutory timelines by requesting to re- schedule the review meeting from 19" May
2022, to 24t May 2022,-had been granted. The wntness stated that therefore the
election by the Applicant Was unlawtul_as the Aﬁglicant had requested the Respondent

to extend the time for reviewing their oWn;;‘ob’jection.

Submissions of the Applicant

The Appllcant submltted that the objection to the assessment was lodged with the
Respondent on 22nd Apnl 2022 and the Respondent rendered the objection decision
on 30t May 2022. The Applicant submitted that it elected to treat its objection as
allowed on 13F!T:ii,tune 2022.

The Applicant snbmitted that the Stamp Duty Act, 2014 requires the Commissioner
General to render an objection decision on an objection properly lodged within 30 days
after the date the objection was lodged. The Applicant cited S. 47(8) of the Stamp
Duty Act, in support of this position.

The Applicant submitted that the objection having been lodged on 22" April 2022; the
objection decision ought to have been rendered by 22" May 2022. The Applicant

submitted that the decision was rendered on 30" May 2022, seven days late, by which
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time, the Applicant’s right to elect to treat the objection as having been allowed in

terms of S. 47(8) had accrued and was exercised on 13" June 2022.

The Applicant submitted that in the instant case, after the expiry of the 30 days, the
Respondent was barred from issuing any decisions. In support of this position the
Applicant cited the decision of the Kenyan Tax Appeals Tribunal in Liquid Telecom
v. Commissioner Domestic Taxes, TAT Appeal No. 587 of 2023. The Applicant
also relied on the Kenyan decisions of Eastleigh Mall Limited vs. Commissioner
Investigations and Enforcement, Income Tax Appeal NO. 68 of 2020; Equity
Group Holdings Limited vs. Commissioner of Domestic Taxes, TAT Appeal No.
27 of 2017; Vivo Energy Kenya Limited vs. Commissioner of Customs and
Border Control, Application No. 346 of 2019, for the proposition of the law that the

observance of tax timelines are mandatory.

The Applicant submitted that after.the 30 days limit, the Appliicant‘s right to elect to
treat the objection as allowed had accrued. The Applicant submitted that the right to
treat an objection as allowed after the 30 da‘ys;‘limit, |s statutory and no timelines are
fixed by statute for its exercise.‘ The Applicant ‘sukbmitted that this right was invoked by

it within a reasonable time as guided by the Interpretation Act.

The Applicant submitted that fer S. 47(8) Qf the Stamp Duty Act to apply so that the
objection is treated as having been«allowedby the Commissioner, the Commissioner
must have defaulted in rendering an objection decision 30 days after it was properly
Iodged and that the taxpayer must have elected in writing within a reasonable time to
have the obJectlon treated as havmg been allowed. The Applicant submitted that both
these condltlons have been fulfilled in the instant case. The Applicant submitted that
there was no obJectlon decision after 30 days and the election was taken within 20
days meanmg that the objection was allowed. The Applicant invited the tribunal to find
that the objection was allowed by the Applicant’s election and the objection decision

rendered by the Respondent was statute barred.

The Applicant submitted that the Stamp Duty Act, is a self-contained Code, meaning
that in the absence of any express reference to another law, everything relating to

stamp duty must be determined by looking at the Stamp Duty Act itself.
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The Applicant submitted on the authority of the decision in Uganda Revenue
Authority vs. Uganda Consolidated Properties Ltd, Civil Appeal No. 31 of 2000,
that timelines set by statute are matters of substantive law and not mere technicalities

and must be strictly complied with.

The Applicant also cited the decisions in Photon Technologies Limited vs.
Commissioner General Uganda Revenue Authority, HMMC No. 14 of 2016 and
Kumi Orthopaedic Centre Limited vs. Uganda Revenue Authority (2016-2020
UTLR 293) and Woodfix Technical Services Limited vs. Corﬁmissioner General
Uganda Revenue Authority, HCCS No. 616 of 2012, in support of the argument that
once a party elects, to treat the failure by the Respondent, to serve an objection
decision within the prescribed time, as allowing the objection,tthe Applicant is deemed
to be liable to the amount admitted in the objection or as in this case not liable to any

tax objected to.

The Applicant submitted that in the instantpase, the entire assessment was contested.
The objection decision made by the Respdngjent outside the prescribed time is not
valid and the election made thereafter absolveé ithe Applibant of any liability to pay the
taxes assessed. i

As an alternative issue, the‘Ayp‘)ipl@canhffé,gbmitted that, it is not liable to pay Stamp Duty

as assessed on the instruments.

The App,licant"submitted that ltls a financial institution, and as such, issues,
Guarahteés andBonds of several types, namely Bid Bonds and Letters of Credit, in
favOlj‘r:;}r,Qf its’.ychStomers and receives, Import Bills for collection on behalf of its

customers.

The Applicar'\'t'ﬂ's“ubmitted that the above instruments are generally and collectively
referred to as ‘bank trade facilities’ and are offered as products to customers of the
Applicant as a financial institution. The Applicant emphasized that these trade facilities
are not randomly issued to walk-in-clients but are restricted to existing customers. The
Applicant submitted that a person becomes a customer of the Applicant, only upon the
execution of a facility letter. The Applicant submitted that the facility letters specify the

type of facility, which includes bonds and guarantees.
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The Applicant submitted that after the execution of the facility letter, a customer who
wishes to drawn on a facility, guarantee or bond makes an application for the same.
In the case of Import Bills for Collection, these are trade documents/documents of title
between a customer of the Applicant bank and a foreign bank/supplier. The Applicant
submitted that the supplier's bank sends the documents to the Applicant who holds
and only releases those documents to the customer if the supplier confirms that
payments for the goods or services supplied to the mutual customer have been paid

for.

The Applicant submitted that embedded in the process of obtaining any trade facility,
is an agreement by the customer to meet all costs of the transactions including the
attendant Stamp Duty. As an example, the Applicant cited exhibit AE7, where the
customer authorized the Applicant to debit charges of the transaction from each of
their named accounts. The Applicant submitted that the debits made in respect of
exhibit AE7, included Stamp Duty. ‘

The Applicant submitted that by the above décumenfation and the act of debiting each
customer account for Stamp Duty for bond and guarantee transactions and all other
dutiable transactions, theAppliCént agreed with the customer that the customer is the
one to pay Stamp Duty 6ﬁ’jt\he ih:strku‘ments‘. The Applicant submitted that such an

agreement is permissible undér’:’P;aragréph&‘1 Schedule 3 of the Stamp Duty Act.

The Applicant subm‘i”t)ted that in the Application for the credit/trade facility, the customer
authoriAzbes?fhe Applicantjtoxgebit:?éll charges, Stamp Duty inclusive. The Applicant
submiﬁéd that it ‘hés‘ never pald Stamp Duty from its funds on any instruments issued,
drawh}éxeq@ted or received. The Applicant submitted that the Respondent, stated in

the asseé‘smgnt, that the Applicant had incorrectly charged Stamp Duty.

In respect of Imbbrt Bills for Collection, the Applicant submitted that these instruments
are only received by the Applicant. The Applicant submitted that the instrument, is
drawn, made or executed by another person, not the Applicant. The Applicant
submitted under the provisions of Paragraph 1 Schedule 3 to the Stamp Act, that the
expense of providing Stamp Duty is on the person drawing, making or executing the

instrument.
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The Applicant submitted that it did not draw, execute or make the instrument in
question and is not liable to pay Stamp Duty on the same, since the Act does not
impose tax on the Applicant as a recipient. The Applicant cited the decisions in
Brunton vs. New South Wales Stamp Duties Commissioner (1913) AC 747 and
IRC vs. Gribble (1913) 3 KB 212, for the statement of the law that the imposition of a

duty or tax must be in plain terms.

The Applicant submitted that the assessed tax is excessive because in assessing the
duty the Respondent, did not take into account, the down payment made in cases
where more than one instrument was employed and that the duty on guarantees was

Shs. 100,000 per guarantee for the period after June 2019.

The Applicant submitted that the trade facilities are secured by mortgages and
debentures and are not issued in isolation. The Applicaﬁn‘t‘submitted that the facility
letters specify the security required for the facilities and in some cases the mortgages
or debentures specifically secured the trade facilities. The Applieant submitted that in
the year 2019, the Stamp Duty Act, was specifically amended to provide for Stamp
Duty on bank guarantees and bonds at a flat ra’te_‘of Shsi k100,000.

The Applicant submitted that in instances where guarantees and bonds issued were
secured by mortgages and debentures; Stamp Duty of 0.5% of the value was paid to

the Respondentenwthe mortgages-or the debentures.

The Appllcant submltted that it |s a principle of Stamp Duty law that where several
lnstruments are. employed ina transactlon of sale, conveyance or mortgage, the
prlnC|paI mstrument IS the one that attracts a higher duty, and it is that instrument that
is charged W|th the hlghest duty and the rest of the instruments, so employed are
charged a nor_plynal rate. In support of this principle, the Applicant cited the decision in
Stanbic Bank‘k‘a{h'\d Others vs. Uganda Revenue Authority, HC Consolidated Civil
Appeal No. 70 of 2007 and 792 of 2006.

The Applicant submitted that in the instant case, the mortgages and debentures
secured risks arising from the issuance of guarantees and bonds issued by the
Applicant at the request of customers. The Applicant submitted that most customers

of the Applicant secured their guarantees and bonds with mortgages and debentures.
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The Applicant submitted that all other facility letters show that the trade facilities were
secured by mortgages or debentures, which shows that these were transactions,
where several instruments were deployed. Such instruments included mortgages or
debentures that attracted or on which Stamp Duty of 0.5% was paid and bonds and
guarantees that attracted (up to 2019), 1% under either item 36 or (up to 2022) could

have come under item 56 of the Schedule as a security bond.

The Applicant submitted that under these circumstances, the Respondent should have
demanded for the 0.5% balance given that guarantees and\b,orkids employed along
with other instruments attracted a higher duty than those other instruments should
have been designated by the Applicant as the principal instruments under S. 4(3) of
the Stamp Duty Act. The Applicant submitted that the parti‘keks‘ having designated a
lesser chargeable instrument; the Respondent's case kshould”hav‘e been for the
difference between the duty paid and the duty that shoulq’héﬁ/e;been paid if there was
a proper designation and identification of the principal iriét’rufﬁéht and not the entire

1% as claimed by the Respondent.

The Applicant submitted that from 13t July ZOQ,V‘Guarantéyes and Bonds could only be
charged under the amended and specific item 36 and not the general item 56 of the
Second Schedule to the Stamp Duty Act. Thé Applicant submitted that under cross
examination, RW1, was not avk\;ére thatias“a‘t)JuIy, 2019, the duty rate under item 36
had been reduced from an Ad valofem rate of 1% to a specific rate of Shs. 100,000.
The App\lyicant‘ isubmitte,d that aft(e}f‘fiJune 2019, the rate of Shs. 100,000 applied on
guaranféés beCéUse it wasspecnflc and the general item 56 could not apply. The
Apphcant prayea ‘this .part of the dispute be remitted to the Respondent for a

reconcifiaticjh under S. 19 of the Tax Appeals Tribunal Act.

The Applicanf‘éybmitted that the Respondent imposed Stamp Duty on the different
instruments in iééue at 1% of the total value, under item 56 of the Second Schedule to
the Stamp Duty Act, which applies to security bonds and mortgage deeds. The
Applicant submitted that according to the Respondent the instruments in question,
ought not to have been charged, at the nominal rate of Shs. 100,000. The instruments
in question are Bonds or Guarantees, Letters of Credit and Import Bill for Collection.

The Applicant submitted that the Respondent indiscriminately imposed duty of 1% on
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all these instruments pursuant to item 56 of the Second Schedule to the Stamp Duty
Act.

The Applicant submitted that at no time, during the relevant period, were any of the
instruments in issue specifically defined by the Stamp Duty Act. The Applicant
submitted that only a bond, is defined under the Act, to include an instrument by which
a person obliges himself or herself to pay money to another, on condition that the
obligation shall be void if a specified act is or is not performed. This definition is broadly
and vaguely worded and can be said to encompass all types of bonds-indemnity,
performance and security. The Applicant submitted that these bonds are charged
differently and separately under item 16(bond), item 36 (indemnity bohd, which was
expanded in the year 2019 to include bank guarantees; insurance performance bonds

and “similar debt instruments™ and item 56 (security bond).

The Applicant submitted that for the mstruments in issue to be indiscriminately
chargeable under item 56, they should have been issued and executed by the bank
not as bonds (item 16), bank guarantees or 3|mrlyar debt instruments (item 36), but the
bank was acting as a surety to secure the due 'pj‘e‘rformance of a contract (or, after the

2022 amendment, to secure a loan or credit facility).

The Applicant submitted thafthe ban‘k“;d‘ces,rrct act in the position of a surety (as a
principal with a primary obligatiori) to secure the due performance of a contract or to
secure a loan or cre‘d’it facility. The Applicant submitted that the bank merely provides
a guaranteecrﬁb'ond standing in: the position of a bonded agent (with a secondary
obllgatlon) of the customer (who at all times bears the primary payment obligation) to
pay over funds held for the account of the customer based on agreed terms. The
Appllcant supmltted that as such the instruments in issue do not constitute security

bonds. : L

The Applicant submitted that to the extent that there is ambiguity and uncertainty
regarding what instruments constitute bonds (chargeable at nominal rates under item
16); bank guarantees, indemnity bonds and similar debt instruments (chargeable at
nominal rates under item 36); and security bonds (chargeable at 1% under item 56).
The Applicant submitted that these ambiguities should be resolved in favor of the

Applicant. In support of this argument the Applicant relied on the decision in Stanbic

16



Bank Ltd and Others vs. Uganda Revenue Authority; HC Consolidated Civil Appeal
No. 70 of 2007 and 792 of 2006.

The Applicant submitted that the reason for the amendments on items 36 and 56 of
the 2" Schedule is not difficult to fathom. Relying on the Parliamentary Hansard of

13" June 2019, the Applicant submitted that the

2019 amendment of item 36 was done to provide for a uniform Stamp Duty payable
on bank guarantees, insurance performance bonds, indemnity bonds and similar debt
instruments in order to reduce the cost of debt financing and ease tax compliance and
administration. The Applicant submitted that to find bank guatantees and performance
bonds are or were security bonds in the years 2015 to June72019, chargeable at 1%
of total value would be an unfavorable interpretation or resolution of ambiguity and is

to impose an unfair burden upon the Applicant and its customers.

The Applicant urged the tribunal to find that the objectlon deC|S|on was rendered out
of time after the Applicant’s right to elect had arlsen and the election by the Applicant
extinguished the assessed tax In the alternative, the Appllcant invited the tribunal to
find that the liability to pay the duty was shifted to the customers by agreement of the
bank and its customers in accordance with the Stamp Duty Act. In the further
alternative, the Applicant inkviite‘d the tribunal;td ‘order a reconciliation on the basis that
the duty chargeable is 0.5% in\tns‘tances Where guarantees and bonds were issued,
as part of debentures 'and mortgages in a conveyance transaction or Shs. 100,000/=
in the period after June 2019 The Applicant also invited the tribunal to find that
guarantees and bonds are not secunty bonds and that the duty already paid by the

Appllcant is sufﬁcaent. 5

Submissions of the respondent.

The Respondent submitted that the objection decision was rendered in time. The
Respondent submitted that it is cognizant of the 30 day timeline, within which an

objection decision should be rendered under S. 46(8) of the Stamp Duty Act.

The Respondent submitted that this limitation is subject to waiver where there is a
necessity for the review of the tax payer's records for settlement of the objection and
that the taxpayer has been duly notified. The Respondent relied on S. 26(9) and 26(10)
of the Tax Procedures Code Act (TPCA), in support of this argument.
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The Respondent submitted hat on 17" May 2022 and on 20" May 2022, the
Respondent duly notified the Applicant through emails addressed to PWC, the
Applicant’s auditors, to attend a review meeting on 19" May 2022, for the purposes of
defending the grounds of its objection and for the purpose of submitting all documents
in support of its objections. The Respondent submitted that it received a response
from Mr. Marshall Richard, an Associate Director, at PWC, who informed the
Respondent by email that he was out of office and would only return on 23 May 2022.
The Respondent submitted that due to the above events and correspondences, it

issued its objection decision on 30" May 2022.

The Respondent submitted that the TPCA, regulates the procedure of the Stamp Duty
Act by virtue of S.1 of the TPCA and paragraph d of Schedule 2 of the TPCA. The
Respondent that as such, the waiver of the timelines laid down under S. 26(9) of the
TPCA, applies to the 30 day timeline set out in the StampyD:u'ty Act. The Respondent
submitted that, accordingly the assertion by th’ke Applicant that the objection decision
was rendered out of time, is mis—founded‘,\as the same was deemed waived when
documentation was requested from the Ap'pyli'kc’ant for: the purpose of rendering the

objection decision.

The Respondent submitteh‘dk:that bb“rji}ds,: and gukakrantees, constitute security bonds, in

terms of item 56 of the Stamp Duty Act:

The Respondent smeitted that \t‘ih‘e 2" Schedule of the Stamp Duty Act, 2014,
provided for rates of Stamp. Duty payable, on various instruments covered under the
Actand under item 56, 1% 6f the total value of Security bonds or mortgage deeds

was bé‘fyablei as Stamp Duty.

Under item‘: 56, of the Act, security bonds or mortgage deeds, have been described,
as having been executed by way of security for the due execution of an office, or to
account for money or other property received by virtue thereof or executed by a surety

to secure the due performance of a contract.

The Respondent submitted that, as guarantor, the Applicant issued financial
instruments, known as bonds and guarantees to its customers on various tri-partite

contracts, executed with third parties, which included advance payment guarantees,
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performance bonds, retention guarantees, supplier agreements and goods/services

guarantees.

The Respondent submitted that upon the execution of these contracts, the Applicant's
clients undertook, to fulfill certain contractual obligations, while the Applicant bank
undertook to pay an amount secured by the bond or guarantee to third party
beneficiaries in case of any breach by the obligor upon demand from the beneficiaries.
The Respondent submitted that the execution of performance bonds and guarantees
for the purpose of the Applicant indemnifying a third party for non-performance of
stated contractual obligations by its client, deems them security bonds, as they
possess, the same legal effect as security and indemnity bonds, due‘to“the similarity

in character.

Relying on the decision in Stanbic Bank Ltd & 7 others vs. Ugandé Revenue
Authority, HCT-00-CC-CA-170-2007 AND 792-2006, Where the court held that the
character of the instrument must be ascertained by reference to its legal effect when
executed, the Respondent submitted that in order to correctly determine, the liability
to Stamp Duty, the charactergf the instrument, that is subject to Stamp Duty, must be
ascertained by reference to its legal effect when executed. The Respondent submitted
that the character of an instrument can be ascertained from the definition of the
instrument and from the purpoée for \k/vfh'ibhiﬁitxwas executed, by analyzing the content
of the document. The Respondent‘submitted that otherwise taxpayers would evade

Stamp Duty :byksimpiy" keeping the title of the instrument different from the content.

The Respondent relied on the definltion of "bond’ under S. 1 of the Stamp Duty Act,
2014 and the deC|S|on of the tribunal, in Stanbic Bank Holdings Ltd vs. URA TAT
Application ‘No. 56 of 2019, as the basis for ascertaining whether the following
instruments exec;yuted by the Applicant and its clients, are security bonds and are

therefore chargeable to Stamp Duty rate under item 56 of the Act.

1. Advance Payment Guarantee on behalf of New Vision Printing and

Publishing Corporation dated 8" February 2019.

The Respondent submitted that the purpose of the instrument was for the printing of
teacher and instructor education instructional materials for 2017-2022. The

Respondent submitted that the Applicant guaranteed to indemnify the Ministry of
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Education and Sports in case of failure by New Vision Printing and Publishing
Corporation, to print teacher and instructor education instructional materials for 2017-
2022.

The Respondent that the Applicant irrevocably undertook to pay the beneficiary a sum
not exceeding in total, an amount of Shs. 96,697,800, s an advance payment
guarantee in the event that a demand in writing was received by the bank indicating
that the contractor was in breach of its obligation under the contract. The Respondent
submitted that the Advance Payment Guarantee further provided that “this security is

subject to yourselves and is not transferrable or assignable”.

2. The Performance Security Bond on behalf of Footsteps Furniture

Company Limited dated 6" February 2019.

The Respondent submitted that the purpose of the instrument was for the supply,

delivery and fitting of office furniture for the new URA headquarter building.

The Respondent submitted thatthe Applicant bank guaranteed to indemnify Uganda
Revenue Authority in case. of fallure by Footsteps Furniture to supply delivery and

fitting of office furniture for the new URA headquarter Building.

The Respondent submltted that: the Applicant irrevocably undertook to pay the
beneﬁcnary, upon a flrst wntten demand declaring that the obligor has defaulted under
the contract, a sum not exceedmg in total an amount of Shs. 259,963,027, as a

securlty qQ;:,iffrvj -

The Respondent submitted that the Performance Security further provided that the

security was vahd until 9" August 2019.

3. The Retention Money Guarantee for USD 879,689.61 on behalf of El Nasr
Company for Civil Works/Dott Services JV dated 11t December 2018.

The Respondent submitted that the purpose of the above instrument was for the

execution of the Arua Water Supply and Sanitation Project.
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The Respondent submitted that the Applicant guaranteed to indemnify National Water
and Sewerage Corporation, in case of failure by EI Nasr Company for Civil Works/Dott

Services to execute the Arua Water Supply and Sanitation Project.

The Respondent submitted that the Applicant undertook to pay the beneficiary an
amount not exceeding USD 879,689.61 upon written demand from the beneficiary
declaring that the obligor had defaulted under the contract. The Respondent submitted
that the Retention Guarantee provided that “this security is subject to yourselves and

is not transferable or assignable”.
4. The Supplier Guarantee dated 8" October 2018.

The Respondent submitted that the purpose of the above instrkument was to supply
Price Waterhouse Coopers with air travel. The Respondehf submitted that the
Applicant undertook to indemnify PWC an amount not exce’e‘di‘ng USD 15,000 upon

written demand from PWC declaring that Kenya Airways had defaulted on the contract.

The Respondent submitted on the basis of the decisio'n‘ of the tribunal in Stanbic Bank
holdings Limited vs. URA (supra), and th‘e‘k,reference by the Applicant to the
instruments in questions, as sééu‘rities, the above instruments, were security bonds in
terms of item 56 of the Stémp DUty‘:Act *As at 18t July 2019-30™ June 2020). The
Respondent submitted that t“h‘ei‘r‘ legal effect is similar to performance bonds and
guarantees as they were execut‘\édgfor the sole purpose of indemnifying third party

beneficiaries in case of non—peﬁorfﬁénce of their contractual obligations.
Thengéhspondent submitted on issues 2 and 3 together.

The Réébohdent submitted that the assessed Stamp Duty of Shs. 7,353,393,635 was
due and payable to the Respondent by the Applicant.

The Respondent submitted on the basis of S.3 of the Stamp Duty Act and Item 56 of
the Second Schedule to the Stamp Duty Act, 2014 (As at 15t July 2019 — 30" June
2020) that Security Bonds and Mortgage Deeds, were subject to Stamp Duty at the
rate of 1%. The Respondent submitted that on the basis of the above, a review was
carried on the Applicant and an assessment of Shs. 7,353,393,635 was raised on the

Applicant.
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Relying on the decision in Stanbic Bank Uganda Ltd & 7 others vs. Uganda
Revenue Authority HCT-00-CC-CA-170-2007 and 792 (supra), where the court held
that the liability of an instrument to stamp duty arose at the moment at which it was
executed and depends on the law in force and the circumstances which existed at that
time. The Respondent submitted that the assessed Stamp Duty of Shs.
7,353,393,635, was due and payable by the Applicant, and the same is not excessive

as the Applicant has itself described the instruments in question as securities.

The Respondent invited the tribunal to find that the Applicant had failed to discharge
the burden of proving that the Stamp Duty assessed was incorrect and that
accordingly, the Applicant is not entitled to the remedies sought. The Respondent

prayed that the Application be dismissed with costs.

In rejoinder the Applicant rejected the argument by the Respondént that the TPCA
applies to the Stamp Duty Act, by virtue of S. 26(9) and (10) of the TPCA. The
Applicant stated that Paragraph (d) of Schedule 2 to the TPCA relates to the Excise
Duty Act and not the Stamp Duty Act. The Appl_gcant sta_ted that the Stamp Duty Act,
is not listed in Schedule 2 of the TPCA, as one“'c‘Sf“t‘h‘e |av‘vk fo which the TPCA, applies.
The Applicant reiterated its éréument that the Stamp Duty Act, is a self-contained
Code and that all matters 'rye\lating toiStamwaq"’ty‘, must be resolved by looking at the
Stamp Duty Act. . : i

Duty Act applles to thls case, is erroneous The Applicant stated that the Respondent
convenlently av0|ds maklng any reference to item 36, which the Applicant submits is
appllcable to bonds and guarantees. The Applicant submitted on the authority of ATC
Uganda lelted vs. Uganda Revenue Authority, TAT Application No. 17 of 2019,
that in caség'fi}d’fz,conflict, the specific provision takes precedence over a general

provision.

The Applicant submitted further that in the year 2019, item 36 of the Stamp Duty Act
was amended from “indemnity bond” to specifically cover “Bank guarantees, insurance
performance bonds, indemnity bonds and similar debt instruments”. The Applicant
submitted that with the existence of the specific item 36 prescribing the duty payable
on guarantees and bonds, recourse cannot be had to the general item 56 that

prescribes duty payable on security bonds or mortgage deeds.
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DETERMINATION OF THE ISSUES

1. Whether the objection decision was rendered out of time?

It is the Applicant’s assertion, that the objection decision, was rendered by the
Respondent, outside the statutory period of 30 days, provided for under S. 46(8) of the
Stamp Duty Act, and that the said objection decision, was therefore void ab initio and

of no legal effect.

It is the Applicant’s further assertion, that as a direct consequence of the foregoing, it
elected to treat its objection, lodged with the Respondent, on 22" April 2022, as
allowed, under S. 46(8) of the Stamp Duty Act.

In response, the Respondent argued that the limitation prescribed undef S. 46(8)
above, stood waived by the provisions of S. 26(9) of the Tax Procedures Code Act
(TPCA), as a review of the Applicant’s records was necessary for the purpose of
issuing the objection decision and that the Applicant had been notified of this

requirement.

The Respondent’s further a“rg‘u_ment is that the request by the Applicant, for the
objection review meeting, slated fOr,19”‘ May 2-022, to be rescheduled to 24" May
2022, amounted to a formall‘“‘r:equest by‘the Apb|icant to the Respondent, to render its
objection decision outside the statutory pe’riod provided under S. 46(8) of the Stamp
Duty Act. It is the Respondent’s argument that by accepting to reschedule, the review
meeting frbm ’19“‘ May 2022 ‘to_24"‘ May 2022, it acted on the express request of the
Appli,(‘:*a’nt with the result théf fhé objection decision was lodged outside the statutory

period of 30 days.}

In resolving this issue, the following questions must be determined by the tribunal.
Firstly, whether the objection decision was rendered by the Respondent out of time?

Secondly whether the election by the Applicant was valid?

A determination by the tribunal, that the objection decision, was rendered out of time
and that the election by the Applicant was valid, will have the effect of determining the

entire Application, without the need to resolve the remainder of the issues.
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It is not in dispute that the objection to the revised assessment was lodged by the
Applicant on the Respondent on 22" April 2022. It is also not in dispute that the

Respondent rendered its objection decision on 30" May 2022.

Part VI of the Stamp Duty Act provides for Objections and Appeals. S. 46 which

provides for objections has been reproduced here below:
46. Objection to decision

(1) Where a person liable to pay duty is dissatisfied with a
decision made under this Act, that person may, within forty-five days after
service of the notice of the decision, lodge with the Commissioner an objection to the

decision.

(2)  An objection to a decision shall be in writing and state precisely the

grounds upon which it is made.

(3) Where a person fails to lodge an objéctiqn within the period stated in
subsection (1), the Commissioner may, upon’k é‘p‘pﬂklicati(‘)n in writing by the person

liable to pay duty, extend thé,tinje for lodging an:objection.

4) An application‘furj]def{ké’itjbhsection](;3) shall only be granted where the
Commissioner is satisfied that‘g‘the_fail‘uréﬂ of the person to lodge an objection was due

to absence from Uganda, sickness or other reasonable cause.

() Where theCommissiOner refuses to grant an extension of time under
subggb)t'ion (3), ‘t:h'e’ person liable to pay duty may, within 30 days after service of

notic‘é“:éfzthe decision. apply to the Tribunal for a review of the decision.

(6) After consideration of the objection to the decision, the Commissioner
may allow the objection in whole or in part and amend the decision accordingly, or

disallow the objection.

(7) The decision of the Commissioner under subsection (6) shall be referred

to as an “objection decision”.

(8) Where an objection decision has not been made by the Commissioner

within thirty days after the person lodged the objection with the Commissioner, the
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person may, by notice in writing to the Commissioner, elect to treat the Commissioner

as having made a decision to allow the objection.

A perusal of the objection and the objection decision, admitted in evidence as exhibits
RE1 and AE4 respectively, show that the objection decision was filed outside the
statutory period of 30 days provided for under S. 46(8) above. This being the case, we
must be determined whether the limitation period prescribed under S. 46(8) above was
waived by S. 26(9) of the TPCA and whether the request by the Applicant for the
objection review meeting to be rescheduled from 19" May 2022 to 24" May, 2022,
had the effect of extending the time within which the Respondent was required to

render the objection decision.
S. 26(9) of the TPCA states as follows:

(9)  The time limit for making an objection decision is waived where a
review of the records of the taxpayer is necessary for settlement of the objection and

the taxpayer is notified.

The Applicant has submitted that the above provision applies to the Stamp Duty Act
by virtue of 8. 1 of the TPCA..

S.1 of the TPCA provides aéZifoIIows:
1. Applicati;)‘rily\of Act
ThlsAct ‘sehall apply to every tax law specified in Schedule 2 to this Act.
Schéagle 2 of the TPCA prévides as follows:
For the ;y"u:rp,’o’s‘es of thié“A:ct, a reference to tax law means-
(@)  This Ac:t;“’*
(b) The Income Tax Act;
(c) The Value Added Tax Act;
(d) The Excise Duty Act;

(e) The Lotteries and Gaming Act;
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H Any other Act imposing a tax as the Minister may by statutory

instrument declare in accordance with section 96(2).
S. 96(2) of the TPCA states as follows:
96. Power to amend Schedules

(1)  The Minister may by statutory instrument, with the approval of
Cabinet, amend Schedule 1 to this Act.

(2) The Minister may be statutory instrument with the approval of

Parliament, amend Schedules 2 and 4 to this Act.

A perusal of Schedule 2 and S. 96(2) above clearly shows that the Stamp Duty Act,
iIs not among the tax laws provided for under S. 1 of the TPCA. ‘ACCOrding‘ly, S. 26(9)
of the TPCA is not applicable to S. 46(8) of the Stamp Duty Act. The argument by the
Respondent that the 30 days limitation period provided for under'S 46(8) of the Stamp
Duty Act, stood waived by S. 26(9) of the TPCA has no legal basis and cannot

therefore stand.

~ The argument by the Respondent that the request by the Applicant, for the objection
review meeting to be rescheduled from 19th May 2022 to 24t May, 2022, had the effect
of extending the trme within® WhICh ‘the: Respondent was required to render the

objection deC|S|on s not supported by any law.

Extensrons of tlme are expressly provrded for by statute. Limitation periods cannot be
extended wrthout express authorlty from the legislature. For instance, under S. 46(1)
of the Stamp Duty Act ‘a limitation period of 30 days is prescribed for a person
seeking to ;frle an objection. S. 46 (3) and (4) provide for extension of this limitation
period. Howegyjer, .no provision has been made for the extension of time within which
the Respondent:is required to lodge its objection decisions. In the absence of a clear
statutory provision, we fail to see how a request to reschedule the date of an objection
review meeting can be interpreted as having the effect of extending a statutory period

of limitation.

For the above reasons we find that the objection decision was rendered outside the

limitation period of 30 days provided for under S. 46(8) of the Stamp Duty Act.
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In order for an election under S. 46(8) of the Stamp Duty Act, to be considered valid,

the following conditions must be met.

Firstly, the Commissioner should have failed to render an objection decision within 30
days after the person liable to pay duty has lodged an objection with the

Commissioner.

Secondly, the person who lodged the objection, should notify the Commissioner in
writing that he has elected to treat the Commissioner as having made a decision to

allow the objection.

In the instant case, it is not in dispute that the Commissioner failed to make the

objection decision within the statutory period of 30 days.

Further, the Applicant’s letter to the Respondent’s Commissioner for Domestic Taxes,
dated 13" June 2022 and admitted in evidence as exhibit AE6. clearly shows that the
Applicant notified the Commissioner in writing that it had exercised its option of

electing to treat the Commissioner as having made a decision to allow the objection.
The foregoing shows that the conditions for a valid election were met by the Applicant.

The legal effect of an election was set down by the High Court in Photon
Technologies Ltd vs. The Commissioner General Uganda Revenue Authority,
Miscellaneous Cause 14 of 2016;‘ where Justice Madrama (As he then was) stated

as follows;

: The«gbb}den is on the Commissioner General to deliver an objection decision which would kick
in an}‘/"fc‘itﬁl]er proCédUre such as appeals or review where the taxpayer is aggrieved and seeks

to challelwv‘ide,‘i the objection decision.

In the absence of that, the law makes it clear upon election to treat the Commissioner as
having allowed the objection, the taxpayer is deemed to be liable only to the extent that he or

she admits the assessed amount. The entire tax assessed is disputed.

I must say that it would be negligent on the part of the Commissioner General not to write an
objection decision within the stipulated time if there are any grounds for maintaining the

assessment or any part of it.

The legal process of election relieves the taxpayer of any payments not admitted in the

objection to the assessment if the Commissioner does not communicate a decision within the
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statutory period of 30 days. Enforcement of the assessment after election would be ultra vires

section 33B (6) and (7) of the Value Added Tax Act Cap 349.”

In its objection, the Applicant disputed the entire assessment and request that it be

vacated in its entirety.

Considering ourselves bound by the decision in Photon Technologies above, we find
that the election by the Applicant under S. 46(8) above, was valid. Accordingly, the
Commissioner is deemed to have allowed the Applicant’s objection and the objection

decision by the Commissioner is rendered void and of no legal effect.

The above being the case, the remainder of the issues, which could only properly arise

from a valid objection decision are moot.

This Application is accordingly allowed with costs.

\

MR. SIRAJ ALI
CHAIRPERSON
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