THE REPUBLIC OF UGANDA

IN THE TAX APPEALS TRIBUNAL AT KAMPALA

TAT APPLICATION NO. 12 OF 2024

SAI OFFICE SUPPLIES LIMITED....cciciiiiiiiiiiiiiineeeeeeeree e e APPLICANT
VERSUS

UGANDA REVENUE AUTHORITY ...cuiiiiiiiiiiiiiiircvice e vee e e RESPONDENT

BEFORE: MS. CRYSTAL KABAJWARA, MRS. KABAKUMBA MASIKO,
MS. ROSEMARY NAJJEMBA

RULING
This ruling is in respect of an application challenging the Respondent'’s tax assessment
of Shs.291,603,729 arising from interest restrictions under section 25 of the Income

Tax Act (“ITA"). Specifically, the‘ taxpayer disputes the treatment of carry forward losses
as allowable deductions for purposes of computing Tax EBITDA.

1. Background Facts

The Applicant trades in ‘o‘ff(ikce suppl\ié?s, computers and stationery. In their final income
tax return for the year 20ﬁ‘9,‘ the Aép‘licant claimed an interest deduction / expense
amounting to Shs.¢1,099,8‘03,000.y In determining their Tax EBITDA under section 25
of the ITA, the A:bplicant'd;i:a not deduct carry forward losses on the understanding that

they are not an allo\w’abkle deduction in respect to the computation of Tax EBITDA.

Upon review, the Respondent found that the Applicants interest deduction was
overstated as a result of having not included carry forward losses in the allowable
deductions that are offset against gross income. This resulted in liability of
Shs.291,603,729 which the Respondent assessed.

The Applicant objected to the Respondent’s assessment and the Respondent issued
an objection decision disallowing the Applicant's objection and maintaining the

assessment.



2. Issues for determination

The issue to be determined is whether the applicant is liable to pay the tax assessed,
specifically, whether carry forward losses form part of allowable deductions for

purposes of section 25 of the ITA.
3. Representation

The Applicant was represented by Mr. Bruno Kalibala and Mr. Bruno Edwin Amanya

while the Respondent was represented by Mr Barnabas Nuwaha.

Mr. Ankit Jangla, a Tax Consultant of the Applicant was the Applicant's sole witness.
He stated in his witness statement that the Applicant trades in office supplies,
computers and stationery. On 30 October 2023, the Respondentwrote to the Applicant
stating that the Applicant overstated their interest expensé. The Respondent reduced
the net loss of the Applicant for the year 201 9/2020 and issued with additional income
tax assessments amounting to Shs.291,603,729 for “th‘e period 2020/2021 and
2021/2022 ’ | S

The witness further statex‘df#that the Respondent while computing tax EBITDA
considered carry fowvafd,;;losse’s fas\’a deduction, which was an erroneous application
of section 25 of the ITA. k-

Mr. Solomon Musdke an Ofﬁcer‘\‘/\(:i‘tzh the‘lhjte‘rnational Tax Division of the Respondent
was the Respondent’é [sgle witness':.‘féHe staféd in his witness statement stated that he
reviewed. the tax: returns:"\and deglafétions of the Applicant for period 2019 to 2022
which revealed:t_hat the Appliéaht ovér claimed an interest expense for the period 2019
to 2022. In compgtingtr’iege,ductible interest expense, the Applicant did not deduct
carry forward assyés”smed Iosées in determining its Tax EBITDA as required by Section
25(3) of the Income Tax Act.

4. Submissions of the Applicant

The Applicant submitted that the gist of this Application is whether carry forward
losses should be included in the computation of the current year's Tax EBITDA for
purposes of determining the amount of allowable interest expenses for the current
year under Section 25 (3) of the ITA.



The Applicant submitted that the losses should not be included in the computation of
the current year's Tax EBITDA for purposes of determining the amount of allowable

interest expenses for the current year.
The Applicant further submitted that the basis of its 's submission is threefold:

a) Section 25 does not provide for the inclusion of losses carried forward from and
relating to, the previous year as a deduction in calculating the current year's
Tax EBITDA.

b) Tax EBITDA is a derivation of a business's operating income less operating
expenses for a particular year, thus rendering the inclusion of losses carried
forward from and relating to the previous year in its computation erroneous.

c) Treating losses carried forward from and relating to the previous year as an
expense in determining the current year's Tax EBITDA results into an absurd

application of the law.

The Applicant submitted that on the Leg‘islative hiStory and rationale for Section 25(3).

They stated that in 2018, Uganda phased out the thin capitalization rules and adopted
the EBITDA based fixed ratio rules as recommended in the Organization for Economic
Co-operation and Development ("OECD") Final Report on Action Point Four — Base
Erosion and Profit‘Shift‘ing issued in‘2015(th‘e "Report).

Beforewthé ehactment oAf the current Section 25 (3) of the ITA in 2018, the ITA limited
deductifbklke‘ interest under the’ framework of thin capitalization rules. The rules denied
foreign-controlled companies (as defined in the ITA at the time) with a debt-to-equity
ratio of more than 15 to’ 1 at any time during a year of income, a deduction for
interest expenses on the part of the debt that exceeded the 1.5 to 1 ratio. However,
this limitation did not apply if the company's amount of debt during the year did not

exceed the arm's length debt amount, as defined within the ITA at the time.

The Report discouraged the use of the thin capitalization rules and recommended best
practices in the design of rules to address base erosion and profit shifting using interest
and payments equivalent to interest, by aligning interest deductions with taxable

economic activity.



The Report recommended a fixed ratio rule as a substitute to, among others, the thin
capitalization rules. The recommended fixed ratio rule limits an entity's net interest
deductions to a fixed percentage of its EBITDA. The OECD observed, among others,
that the fixed ratio rule is a straightforward rule to apply and ensures that an entity's
interest deductions are directly linked to its economic activity and further, that it directly
links the deductions to an entity's taxable income, which makes the rule reasonably

robust against planning

The Applicant submitted that, the common thread cutting across both the thin
capitalization rules and the EBITDA based fixed ratio rule is that factors affecting the
amount of deductible interest in relation to a particular period are those occurring or
pertaining to that particular period. In particular, whereas the thin capitalization rules
focused on the level of debt above the fixed ratio for a particular period, the OECD's
rationale for the EBITDA-based fixed ratiois to align interest ‘ded,uctKions (for a
particular period) with the corresponding taxable economic activity (‘o'c'curring during

that particular period).

In addition, the Applicant submitted that Section 25 does not provide for the inclusion
of losses carried forward from and relating to the previous year as a deduction in

calculating the current year's Tax EBITDA.

The Applicant quoted Section 25 (5) of the ITA which defines Tax EBITDA as the

sum of;

(a) gross income less allowable deductions, except a deduction under subsection
(1)
(b) depreciation; and

(c) amortization

The Applicant submitted that the term “allowable deductions” as used the definition
of Tax EBITDA above does NOT include losses carried forward from and relating to,

the previous year.

The Applicant also submitted concerning Section 17(1) of the ITA which defines
gross income of a person to mean income derived by the taxpayer during the year of
income. Similarly, under section 22 (1) (a) of the ITA, allowable deductions are

limited to such expenses and losses incurred by the person during the year of



income to the extent to which the expenditure or losses were incurred in the

production of income included in gross income.

The Applicant relied on Uganda Revenue Authority v COWI A/S Civil Appeal 34
of 2020, where the High Court while discussing the harmonious rule of statutory

interpretation stated that;

“...The rule requires that a legislative instrument must be construed on the prima facie basis
that its provisions are intended to give effect to harmonious goals.... The provisions of one
statute should be interpreted in harmony with the tenor of the statutory provisions or the overall

Statutory purpose...”

The Applicant submitted that in view of Sections 17(1) and 22 (1) (a), for an
expenditure or loss qualifies as an allowable deduction if&ith is incurred in the production
of gross income for that particular period. For an expenditure or loss not incurred in
the production of income (such losses carried forward from and relating to, the
previous year) to qualify as a deductionkor expense fdr_!a}ny particular purpose or
determination under the ITA, whether in determining Tax EBIT&[\)‘A, chargeable income,
or otherwise, the ITA must specifically provide that such expenditure or loss shall be

treated as a deduction or expense for that particular pukpose.

The Applicant contended that in this particular case, the ITA, particularly Section 25
(5) does not proVide for the inclusion of previous year losses as deduction while
determining Tax EBITDA. Had the legislature intended for the losses carried forward
from and relating to, the previous year(s) to be included in the computation of Tax
EBITDA, it would have stated so.

The Applicant submitted that losses carried forward from and relating to, the previous
year(s) are a historical fact and are neither expenditures nor losses incurred by the

person in the productioh of gross income for the current year.

As such, the Applicant submitted that losses carried forward from and relating to the
previous year can only be considered as a deduction for purposes specifically
mentioned in the ITA. In this particular case, for purposes of gross income in relation
to Tax EBITDA under Section 25 (5), the ITA does not require that losses carried
forward from and relating to the previous year be considered as a deduction against

the gross income for purposes of Tax EBITDA.



The Applicant further submitted that Tax EBITDA is a derivation of a business's
operating income less operating expenses for a particular year, thus rendering the
inclusion losses carried forward from and relating to the previous year in its

computation erroneous.

The Applicant further that Section 36 of the ITA which provides for carry forward losses
to be deducted in the computation of chargeable income not Tax EBITDA. The
purpose of allowing taxpayers to offset losses carried forward from and relating to the
previous year(s) against the current year's taxable profits is to ensure that businesses
are taxed on their net economic income over time, allowing them to recover initial

investments or absorb cyclical downturns.

The Applicant submitted that using these same losses to limit the deductibility of
genuinely incurred interest expenses as suggested by the Respondent results into
manifest absurdity and incongruity, whe‘ryé‘by, a taxpayer's Idss positioh is used to
further restrict the deductibility of genu,inely’ i"ncu:rred interest expense. This approach
unfairly affects businesses that suffered genuine losses due fo investment, economic
downturns, or start-up challenges. The résult is dbhblg jeopardy — disallowance of

current interest based on prior‘loss‘es already accounted for.
In conclusion the Applicant prayed that this Honourable Tribunal:

a) Determines that carried forward I’osses are not allowable deductions in the
gomputat‘iqn of Tax EBITDA for purposes of Section 25 (3), (4) and (5).
b) Consequently, it vacates the tax assessment of Shs.291,603,729.

5. Submisg‘idns of thé Respondent

The Respondent submitted that the Applicant is liable to pay tax premised on the
reading of Section 25 (5) of the Income Tax Act, which provision allows for the inclusion

of carry forward losses in computing EBITDA under the provision as recomputed
Section 25 reads:

‘A taxpayer whose interest exceeds thirty percent of the tax earnings before interest, tax,
depreciation and amortisation may carry forward the excess interest for not more than three

years, and the excess interest shall be treated as incurred during the next year of income.



In this Section (a) “tax earnings before interest, tax, depreciation and amortisation” means the

sum of gross income less allowable deductions, except a deduction under subsection (1);

The Respondent invited the tribunal to consider the dictum of Justice Cornelia in Nile
Breweries Ltd v URA Civil Appeal 0113 of 2023, citing Cape Brandy Syndicate v
IRC (1921) KB 64. The aforementioned authorities are to the effect that there is no
presumption regarding tax and that tax legislation must be strictly construed according

to its precise language with nothing to be added or implied.
The Respondent relied on Section 25 (5) of the Income Tax Act which provides:

“In this section- (a) "tax earnings before interest, tax, depreciation and amortisation” means

the sum of gross income less allowable deductions, except a deduction under subsection (1);

depreciation; and amortisation.”

The Respondent further submitted that section 15 of the Income Tax Act provides as

follows with regard to chargeable income: 3

“Subject to Section 16, the chargeable income of a person for a year of income is the gross

income of the person for the year less total deductions allowed under this Act for the year.”

Further, Section 22 of the. Income Tax Act whki‘ch;deals with allowable deductions

provides:

“Subject to this Act; for the purposes of asceri“ainihg the chargeable income of a person for a
year of income, there Shall be allowed as a deduction (a) all expenditures and losses

incurred by the pérson du’rking the year of income.”

The Respdh:d;entélso;sgbmitted that Section 38 of the Income Tax Act on carry forward

provides:

(1) Subject to this Seét;’on and Section 74, where, for any year of income, the total amount of
income included in the gross income of a taxpayer is exceeded by the total amount of
deductions allowed to the taxpayer, the amount of the excess, in this Act referred to as an

assessed loss, shall be carried forward and allowed as a deduction in determining

the taxpayer's chargeable income in the following year of income

Legislative rationale

The Respondent submitted that the legislative intent can be inferred from the long

title of the Income Tax (Amendment) Act, 2018 which states:



“An Act to amend the Income Tax Act, Cap. 340 to provide for exception of expenditure
incurred during a year of income in acquiring returnable containers as a deductible expense,
to provide for taxation of income arising from change of ownership of a business; to redefine

immovable property, to provide for restrictions on deductible interest...”

The Respondent submitted that the Report on the Income Tax (Amendment) Bill, 2018
under paragraph 5 reads: "To provide for restrictions on deductible interest;"
The rationale from the aforementioned report and long title to the Act is crystal clear,

the legislators intended to limit the amount of interest claimed as a deduction.

The Respondent further submitted that construing the Applicants tax affairs and
interpretation of Section 25 to exclude carry forward losses would not only be in
disregard of the aforementioned provisions governing allowable deductions but also
allow for more interest claimable by the Applicant, which would defeat the intention of

the legislators.

In Registered Trustees of Kampala Inkstitukte Vs Departed Asians Property
Custodian Board SCCA No.21 of 1993 Platt JSC-observe\d at page 13:

“It is against the usual canons of constructlon to add words which are not there, unless there
is a necessity to do so......:: ”The words of a statute never should in interpretation be added or

subtracted from without almost a neceSSIty

The Respondent relied on Sectlons 15, 22 25, 38 of the Income Tax Act which is to the
effect that carry forward losses are allowable deductions in the computation of
chargeable income when computing the chargeable income under Section 25 of the

Income Tax Act.

In the circumstances the Respondent prayed that this Honourable Tribunal be pleased
to find that the carry forward losses are allowable deductions in the computation of
interest deductions under Section 25 of the Income Tax Act and the Respondent be

awarded costs of the suit as against the Applicant.
6. Submissions of the Applicant in Rejoinder

The Applicant reiterates their earlier submissions regarding the issues raised and
submitted that there was need for a holistic interpretation of sections 22, 25 and 36
of the ITA.



Indeed, in Platinum Credit v URA TAT No 28 of 2018 (9 December 2020), this

Honourable Tribunal held that;

“When interpreting a provision in an Act, it is necessary to read the other provisions of it. A

taxing Act has to be considered as a whole..."

The Applicant reiterated its submission that upon a holistic interpretation of the
applicable provisions of the ITA, itis clear that losses carried forward from, and relating
to previous years should not be considered as deductions in the determination of Tax
EBITDA.

In particular, Section 36 of the ITA provides for the deduction of carried forward losses
from the chargeable income of a particular year. This however does not ipso facto
mean that such losses are or should be treated as an allowable deduction for purposes
of determining Tax EBITDA.

The Applicant submitted that Section 36 of the ITA limits the capacity in which losses
carried forward from and relating to previous years can be allowed as deductions in
the current year of income. These losses are only allowed as a deduction in the final
determination of chargeable income for the current year. There is nothing either in

section 36 or elsewhere in the ITA that permits the deduction of losses carried forward

from and relating to previous years for the purposes of determining Tax EBITDA.
7.  The determination of the Tribunal
Havih‘g;,ﬁead thé”s,ubmissiéhsxof the_pérties, this is the ruling of the Tribunal.

The dispu“te'cgnéérnsathe interprétation of section 25 of the ITA which restricts the
amount of interest thét taxpayers who are members of a group may claim as
deductions for incbm,e_ tax purposes. The claimable interest is limited to 30% of Tax
EBITDA.

At the heart of this dispute is the definition of Tax EBITDA. Specifically, whether carried
forward losses ought to be included in the definition of “allowable deductions” which

are offset against gross income for purposes of computing Tax EBITDA.

For purposes of our analysis, we have reproduced the key relevant provisions of
section 25 of the ITA below.



Section 25

“(1) Subject to this Act, a person is allowed a deduction for interest incurred during the year of
income in respect of a debt obligation to the extent that the debt obligation has been incurred

by the person in the production of income included in gross income.

(3) The amount of deductible interest in respect of all debts owed by a taxpayer who is a
member of a group, other than a financial institution, micro-finance deposit taking institution,

tier 4 micro-finance institution or person carrying on insurance business, shall not exceed thirty

percent of the tax earnings before interest, tax, depreciation and amortisation.

(4) A taxpayer whose interest exceeds thirty percent of the tax earnings before interest, tax

depreciation and amortisation may carry forward the excess interest for-not more than three

years, and the excess interest shall be treated as incurred during the neXtVyear of income.
(5) In this section -
“Tax Earnings Before Interest, tax, depreciation and amortisation means that the sum of-

(a) Gross income less allowable deductions, except a deduction under subsection (1)

(b) Depreciation; and

(c) Amortisation.”

Purpose and context pf section 25

The purpose of sectlon 251is to restrlct mterest deductlons claimed by taxpayers who
are members of a group This is aimed at preventlng such taxpayers from using
interest payments to suppress their chargeable income. It has been recognised by tax
authorltles and afFrmed by the: OECD Report on Base Erosion and Profit Shlftlng that

profit shlftlng in mternattonal tax planning.

With that in mind, .i‘ryri’:?<f2018, Uganda revised its interest limitation provisions from a
balance sheet approach as was the case with the previous thin capitalisation rules that
specified the maximum debt to equity ratio beyond which interest was non-deductible
on a prorata basis. This was the position prior to 2018 before Uganda introduced the
free cash flow / profitability approach as is currently expressed in section 25 of the

Income Tax Act.

10



That said, it should be borne in mind that the overarching objective of section 25 is to
limit / restrict interest deductions and reduce the opportunity for profit shifting via

interest payments.

It is worth noting at this point that any excess interest can be carried forward for not

more than three years. We shall return to this point later.

According to Action 4 of the OECD BEPS Report on Limiting Base Erosion

Involving Interest Deductions and Other Financial Payments:

“... a fixed ratio rule which limits an entity’s net interest deductions to a fixed percentage of its
profit, measured using earnings before interest, taxes, depreciation and amortisation

(EBITDA) based on tax numbers. This is a straightforward rule to apply and ensures that an

entity’s interest deductions are directly linked to its economic activity. It also directly links these
deductions to an entity’s taxable income, which makes the rule reasonably robust against

planning. ... the best practice allows a country-the flexibility to introduce rules based on

earnings before interest and taxes (EBIT).”

The above statement is instructive. Forone, it tells us that

(i)  The fixed ratio rule aIigﬁs interest deductions to:économic activity

(i) It links deductioné‘?;o taxable income (whiph in Uganda’s case is termed
chargeable income asﬁ pér sectibh« 15 of the ITA.

(i) 1t allows countries the ﬂexivbility to introduce rules based on EBIT. In other words,

no one size fits akll‘an&d countries are free to modify the rule as they deem fit.

Bearihkt_‘;ifithye abo‘yve in mind;"iiiwe‘;nqw'turn to the determination of Tax EBITDA and
whether carry fforw'ard losses should or should not be included in “allowable

deductions” whfch are offset”iagainst gross income when determining Tax EBITDA.

We have already seen that the BEPS Action 4 states that the fixed ratio rule links

interest deduction to both economic activity and taxable income.
Let’'s begin with taxable income. What is taxable income?

Any tax student will tell you by heart that taxable income is gross income less allowable

deductions. This formular derived from section 15 of the ITA which provides:

“Subject to Section 16, the chargeable income of a person for a year of income is the gross

income of the person for the year, less total deductions allowed under this Act for the year.”

11



What does this mean for our Tax EBITDA formular? It effectively covers section 5 (1)

(a):
Tax Earnings Before Interest, tax, depreciation and amortisation means that the sum of-

(a) Gross income less allowable deductions...

Effectively, (a) deals with chargeable income as provided for by section 15 of the ITA.

This is the same thing as “taxable income” as used by the OECD.

Allowable deductions

The next question then is, what are allowable deductions?
Allowable deductions are provided for by section 22 of the ITAwhich states as follows:

“(1) Subject to this Act, for the purposes of ascertaining the charqeable income of a person for

a year of income, there shall be allowed as:a deduction =

(a) all expenditures and losses incurred by the berson ddrihg the year of income to the extent

to which the expenditures or losses weré:incurred in.the prodUct/’on of income included in

gross income...”

The general rule of thumb is that all expenditu'res‘and losses incurred by a taxpayer
during a year of income are allowable deductions save for those specifically mentioned

under section 22 (2) as non-allowable. i b, 8

It shogﬁquiélsiofbe noted that the pufp‘;ose of section 22 is to determine the chargeable

incom -of a person for a year of income.

In effect, gécti\dh 22 (1) set down the general principle for allowable deductions. For
this reason, section 22 ('1:) does not enumerate the different types of allowable
deductions. Howévér, sections 23 — 36 convens provisions which contain special
considerations for certain types of allowable deductions. These provisions lay down
the rules for the treatment of the specified allowable deductions. For example, while
the general rule is that all expenditures and losses are allowable deductions, section

25 of the ITA caps interest deductions.
Another such provision is section 36 which deals with carry forward losses.

Carry forward losses

Section 36 of the ITA treats carry forward losses as an allowable deduction for

12



purposes of ascertaining chargeable / taxable income for a year of income. It

provides:

‘(1) Subject to this section and section 74, where, for any year of income, the total amount of
income included in the gross income of a taxpayer is exceeded by the total amount of
deductions allowed to the taxpayer, the amount of the excess, in this Act referred to as an

assessed loss, shall be carried forward and allowed as a deduction in determining the

taxpayer's chargeable income in the following year of income.

In effect, an assessed loss arises when the total deductions exceed the gross income.
The resulting loss, is then treated as a carry forward loss, that is an allowable

deduction in determining the taxpayer's future chargeable income.

Therefore, the determination of chargeable / taxable income for any year of income
whether ament or future requires that carry forward losses are treated as allowable

deductions.

Having laid out the provisions of the law concerning the determination of taxable /
chargeable income which is a key factor in the computation of Tax EBITDA, we now

turn to the parties’ arguments.

The Applicant has argued that carried forward Ib‘s_ses should not form part of the

allowable deductions for various reasons including:

(i)  Section 25 does not provide for inleSidn of losses carried forward and relating

to the pr‘é\'/io‘us yeér; s
(i) AIIoWabIe deductions are'limitedy to expenses incurred by the person during the
year of i'n:c:bihéftméi;;the extent to which the expenditure was incurred in the
productioﬁéff'income included in gross income (i.e. losses are a historical fact).

(i) Use of EBITDAA‘i:s;zderived from a typical income statement
We do not agree with the Applicant for the following reasons.

(i)  On point (i) above, there was no need for the section 25 to specify carried forward
losses since for they are treated as allowable deductions for income tax

purposes.

In this regard, the cardinal principle pertaining to the interpretation of tax statutes laid

out in the various precedents which authoritatively cite Cape Brandy Syndicate v IRC

13



(1921) KB 64 is instructive - tax legislation must be strictly construed according to its

precise language with nothing to be added or implied.

If the Legislature intended for carried forward losses to be excluded, the provision
would have been worded to that effect as section 36 has historically existed in the ITA

and carry forward losses have always been treated as allowable deductions.

(i) Regarding the second point, it is not correct that allowable deductions are only
limited to expenses incurred during the year of income. A holistic and harmonious
interpretation of the Act indicates that the section 22 (1) which contains the
general rule that in respect of expenditures and losses incurred in the year of
income is subject to other provisions of the Act such as section 36 which treats
other items, such as carry forward losses, which may not have been incurred in
the current year of income, as allowable deductions. The same principle would
apply to section 25 of the ITA Wthh allows the excess interest to be carried

forward for not more than three years.

Therefore, the Applicant’s argument that section 25 only applies to current year
deductions does not hold since excess interest can be carried forward to future years

of income.

It should also be noted thétthe prirﬁei;y,purpo‘se of deducting allowable deductions

from gross income is to ascertai‘h‘ft‘hje chargeable income of a person for a year of income.
The ascertainment of chargeable income for a year of income requires that all
allowable deductions, whether ,frqu:gthe current year or otherwise are deducted from

gross income..

(i)  On the thiryydiipoint reéatding the typical income statement, we agree with the
Applicant thatE‘BITDA is derived from a typical income statement, which means
that is derived from accounting EBITDA. However, it should be pointed out that
the language used in section 25 of the ITA is “Tax EBITDA” which we believe
differs from accounting EBITDA.

For example, this Tribunal dealt with section 25 in Rwenzori Bottling Co. Ltd v URA,
TAT 21 of 2021 where it agreed with the taxpayer that the Tax EBITDA formular
includes tax depreciation as computed in accordance with sections 26, 27 and 29 of

the ITA (as it then was). Tax depreciation differs from accounting depreciation.

14



In the same vein, deductions cannot be limited to current year expenses as is the
practice in accounting. In effect, if the intention of the Legislature was for the provision
to mimic the typical income statement, then the provision would have provided for

EBITDA, which is an accounting concept and not Tax EBITDA.

On the point of economic activity can generate with taxable profits or tax losses. Where
taxable profits are generated by a taxpayer, the interest restrictions under section 25
would most likely not come into play. However, if the taxpayer is loss making, it
invariably follows that section 25 will serve its purpose to restrict interest deductions

for loss making entities.

Therefore, the inclusion of carry forward losses in “allowable deductions” in the Tax
EBITDA formula is in line with the treatment of such losses as allowable deductions

income tax purposes.

In sum, we find the wording of section 25 clear and una\rfn:biguouys without the need to

add or subtract from them.

In view of the above, this application fails and is hereby dismissed with costs to the
Respondent. :

20" sayst_rugach
Dated at Kampala this CQ(“) day of . UG ] 2025.
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MS. CRYSTAL KABAJWARA
CHAIRPERSON |
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MRS. KABAKUMBA MASIKO MS. ROSEMARY NAJJEMBA
MEMBER MEMBER
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