THE REPUBLIC OF UGANDA
IN THE TAX APPEALS TRIBUNAL AT KAMPALA
MISC. APPLICATION NO.87/2024
(ARISING FROM TAT NO.135/2024)

NILE BREWERIES LIMITED

...APPLICANT
VERSUS “

UGANDA REVENUE AUTHORITY
RESPONDENT

= \\.?*;\
Tribunal (Procedure) Rules, 2012, Order 41 Ru
orders that:

in support and are bneﬂy that;

a) The Respondent unlawfully assessed and charged Local Excise Duty on goods that
were exported by the Applicant; and

b) The Respondent further unlawfully assessed Value Added Tax on exported sales at

a rate of 18% instead of the zero rate applicable to export sales.



c) It is crucial that the status quo be maintained by preventing the Respondent, its
agents and/or servants from enforcing the assessment, pending the hearing and
determination of the main application.

d) That the balance of convenience is in its favor because the Applicants is in a
business in which cash flow is of great importance for the running and continuity of
the business.

e) Itisin the interest of justice that the application and all thev::?g“e‘fllefssmught be granted

in favor of the Applicant.

that:

a) That the Applicant has not paid th%\énandéggw statu

which renders the application premapu“
in Miscellaneous Application No.88/20
by the Tribunal on 12t Jmae 2024.

At the hearing of this application, Mr. Bruce Musinguzi, Henry Agaba and Charlotte

Ahabwe appeared for the Applicant while Ms. Gloria Twinomugisha and Charlotte
Katutu appeared for the Respondent. Both parties filed written submissions that were

adopted as their legal arguments.

3. The Applicant’s Submissions



Counsel for the Applicant submitted that the Applicant is not opposed to paying 30% of
the assessed tax as provided under Section 15 of the Tax Appeals Tribunal Act. The
Applicant however submits that given the dire impact which the payment will have on the
Applicant’s cash flow and business it can only pay the sum in question in installments. In
support of its submissions the Applicant relied on S. 98 of the Civil Procedure Act which
provides for inherent powers. The Applicant also relied on the decisions in MTN Uganda
Ltd V. URA (TAT Appllcatlon No. 15 of 2018) as quotef\“’:

in* Century Bottling

assessed tax instalments as it has the inherent Jurlsd|ct|o

SEERSn o

the 30% instalments in order to achieve the &

decision, ed an appllcatlon for review before the tribunal. The Applicant seeks to pay

the statutory ount of 30% of the tax in dispute installments.

The Respondent filed an affidavit in reply opposing the grant of the application and its
attendant prayers because the Applicant has no locus to appear before the Tribunal and
more so, seek an injunction, as it has failed to pay 30% of the assessed tax. In support
of its submissions the Respondent relied on the decision in Uganda Project
Implementation and Management Centre V URA, Constitutional Appeal No. 02 of

2009 where the court cited with approval the decision in the South African case of
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Metcash Trading Co. LTD V Commissioner for South African Revenue Services and
Another.

Further the Respondent relied on the decision in E.L.T Kiyimba Kaggwa V Haji Abdu
Nasser Katende, [1985] HCB 43 where the court laid down the following rules for the

grant of temporary injunctions;

(i) The grant of a temporary injunction is an exercise ofjudici_ scretlon and the

praying for pa

i

affidavit. The Respondent submitted that the correct procedure was for the Applicant to
amend its pleadings as provided for in Horizon Coaches Ltd V Edward Rubangaranga
& Anor, S.C.C.A No. 18 of 2009.

The Respondent submitted that the permission to pay in installments is in violation of the

law and prays that orders be granted that the Applicant is not entitled to be granted a



temporary injunction. The Respondent submitted further that the Tribunal does not have
jurisdiction to grant the payment of tax in installments. In support of its submissions the

Respondent relied on the decision in Cape Brandy Syndicate vs. Inland Revenue
Commission [1921]1 KB 64.

5. The Applicant’s submissions in rejoinder

In rejoinder, the Applicant submitted that the Tribunal is not a nglchurtbf strict procedure
as is the case in the Courts of Judicature.

always requiredbii‘/ the Respondent only at the point of hearing an application before the

Tribunal and not at the objection stage.
6. Resolution of the Application by the Tribunal

Having read the submissions and perused the affidavits of the parties, the following is

the ruling of the tribunal.



The conditions under which a temporary injunction will be granted were set out in the
High Court decision of Kiyimba Kaggwa vs. Haji Katende Abdu-Nasser Civil Suit
No. 2109 of 1984 as follows:

1. The granting of a temporary injunction is an exercise of judicial discretion and the
purpose of granting it is to preserve matters in status quo until the question to be

investigated in the suit can finally be disposed of.

2. The conditions for the grant of an injunction are first that; the Applicarr must show a

and its subﬁjw‘l ons denies that a prima facie case with a likelihood of success has been
made out by the Apphcant This is based on the argument that without payment of 30%
of the tax in dispute as required by S.15 of the Tax Appeals Tribunal Act, the Applicant

cannot be said to have a prima facie case with a probability of success.

The supplementary affidavit of the Applicant deponed by the said Faith Mirembe shows
that the Applicant wrote to the Respondent requesting to pay 30% of the tax in dispute in
four equal installments of Shs. 1,388,178,955 (One Billion Three Hundred Eighty Eight
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Million One Hundred and Seventy Eight Thousand Nine Hundred and Fifty Five
only). The reason given by the Applicant for seeking to pay the above amount in
instaliment is because the assessed amounts are substantial and payment of 30% of the
amounts assessed in one go would jeopardize the running of the Applicant's business.
As per the said supplementary affidavit, no response has been received by the Applicant

to this request.

In the High Court decision of Kigongo Edward Nakabale'v"”ﬂlk,f. K Iééeto Rogers &

Another Misc. Application No. 144 of 2017, the Court stated%"as foIIows

but not success.

As to whether the suit estab/isw
law is to the effect that thdlig!
case, it does not mean that :

issue, that is, agiissue which

who has‘fai Sd‘to comply with S.15 of the Act. Owing to the substantial amounts involved

we are of the oti‘_mon that this is a proper case for the Applicant to be permitted to pay

30% of the tax in dispute in installments.

We are satisfied at this stage that a prima facie case with a probability of success has

been made out by the Applicant.

The Applicant has also stated that it will suffer irreparable injury if this application is not
granted. In Giella v. Cassman Brown & Co. (1973) E.A 358, it was held that by
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irreparable injury it does not mean that there must not be physical possibility of repairing
the injury, but it means that the injury or damage must be substantial or a material one

that is; one that cannot be adequately atoned for in damages.

In the instant case, the Applicant has stated that the payment of the 30% of the tax in
dispute in one installment will affect its cash flows thereby affecting its business

operations. It is common knowledge that a business such as the 'cant s, relies on

longstanding contractual relatlonshlps with suppliers of raw | “aterlals on

one hand
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