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THE REPUBLIC OF UGANDA

IN THE TAX APPEALS TRIBUNAL AT KAMPALA

TAT APPLICATION NO.34 OF 2025

MAHOMA UGANDA LIMITED.........ccovuuueecreressssrsmseeessssssssssmsessssseesssans APPLICANT
VERSUS
UGANDA REVENUE AUTHORITY........ccovummeemimeiinnsannssenssnnsanes. RESPONDENT

BEFORE: HON. EDWARD BIRYETEGA HON. KENNETHA BAGAMUHUNDA,
HON CHRISTINE KATWE

L

1. z ThlS rullng anses from an appllcatlon flled by the Applicant before this
Honourable Trlbunal challenglng the Respondent’s objection decision
dated 8 August 2024 By the sald decnsmn the Respondent confirmed
additional Pay As You Earn (PAYE) tax assessments levied against the
Applicant, amounting to ,§hs. 60,765,000 (Uganda Shillings Sixty Million,
Seven Hundred Sixty—FivefThéysand),

il.  Background facts
2. The Applicant was established as a Special Purpose Vehicle (SPV) to
execute a Joint Venture Agreement between itself, Renewgen (Pvt) Limited !
and Engineering Consultants (Pvt) Limited, for the development of a 2. 7MW
Small Hydro Power Plant. The Applicant's core business comprises the

generation of hydroelectric power for sale to the National Grid.



It is the Applicant’s case that its dam operations were outsourced to
Engineering Consultants Uganda Limited, thereby leaving the Applicant’s
directors with minimal operational responsibilities. The Applicant contends
that the said directors received only annual sitting allowances which were
duly declared in their individual tax returns while the holding company paid

their substantive remuneration.

Between July 2019 and March 2024, the Respondent conducted a tax
compliance review of the Applicant’s tax affairs. Arising from the review, the
Respondent alleged undeclared ga‘i‘h‘sf on the disposal of shares, under-
declared PAYE, over-claimed expfehsies, and unaccounted-for Withholding
Tax (WHT). L

Consequently, on. 7 May 2024, the Resbe&h‘cﬁient issued additional tax
assessments agalnst the Appllcant totaling Shs. 69 ,607,322, comprising a
PAYE assessment of Shs 607, ,000 and a WHTfa“‘ essment of Shs.

, espondent maintained ;thatith’f;‘,Appllcant under-declared PAYE on

'qumentst,payabIe to its di >ctors and failed to account for WHT on

qualifying payments The Respe’hdent further asserted that the directors'
earnings constituted"employment iné’qt’ne that ought to have been declared

monthly.

Conversely, the Applicant objected to the assessments, maintaining that the
directors were non-residents who only received annual sitting allowances
from the Applicant, which were fully accounted for in their respective income
tax returns. The Applicant further contended that the Respondent's
determination of the directors' monthly earnings was speculative and based

on unsupported assumptions.

Being dissatisfied with the Respondent’s objection decision confirming the

PAYE assessment, the Applicant moved this Tribunal for redress.



Issues for Determination
9. At the joint scheduling stage, the parties framed and agreed upon the
following issues for determination by this Tribunal:
(i)  Whether the Applicant is liable to pay the additional tax as assessed
by the Respondent.

(i)  What remedies are available to the parties.

Representation
10. At the hearing, Ms. Charity Nesigire*df M/s Matsiko Wanda & Arinda
Advocates appeared for the Appllcant while Ms. Christine Mpumwire

appeared for the Respondent

Evidence on Record

The Applicant’s evidencesr:‘ :

11. The Appllc‘ants case is supported by an affidavit deponed by Mr. Igumba
Samson the Applrcants Head of Flnance sworn on 24 April 2026, the

contents of which are summarlsed as follows

,(i)_s:i; i‘Around 2019, the Appilcant rnltlated procedures to outsource its core
dam operatlons to Englneerrng Consultants Uganda Limited, thereby
leaving its Directors, Mr. Runatonga Arachchige Bhatiya and Mr. Pinto
Moragoda Liyanage Upul Cynén’dana, with no routine operational

tasks. E : |

(i) In 2020, the plant oper;‘atikons were officially and fully transferred to
Engineering Consultants:Uganda Limited upon the execution of an
Operations and Services Agreement (Exhibit AEXH1).

(i)  While keeping the company active for future projects, the Applicant
resolved to pay the directors nominal sitting allowances exclusively
during annual meetings to ensure continuous corporate compliance
(Exhibit AEXH4).

(iv) Following the outsourcing of operations, the Directors were paid only

annual nominal sitting allowances, which they duly declared in their



12.

(V)

(vi)

(vii)

respective individual tax returns (Exhibit AEXH2) and which are
reflected in transaction ledgers (Exhibit AEXH3).

On 7 May 2024, the Respondent, without conducting a proper
investigation into the corporate structure and affairs of the Applicant,
arbitrarily raised additional tax assessments totalling Shs. 69,607,322
(comprising PAYE of Shs. 60,765,000 and WHT of Shs. 8,842,322).
The Respondent’s PAYE assessment was based on sheer speculation
that the Directors ought to have earned a monthly stipend of Shs.
7,000,000, without providing any obJectlve evidence or comparative
industry data to justify such a flgure for an entity with outsourced
operations. i

Between 28 and 30 May: 2024 the Appllcant formally filed an objection

to the said assessments on the system but the Respondent

erroneously dlsallowed the objections :WIthout rendenng any legal or

factual Justlflcatlons

it eponed by Mr. Ongom

‘:Z’EEAmbrose an Officer attached to the Large Taxpayer's Office in the

Domestic Taxes Department of the Respondent sworn on 18 May 2026,

stating as follows:

(i)

(ii)

The Appllcant is: i’"”gaged in the generatlon and sale of hydroelectric
power to the natlenat gnd under a Power Purchase Agreement with
UETCL. This activity is ‘capital-intensive, highly specialised, and
strictly regulated under the Electricity Act, under the oversight of the
Electricity Regulatory Authority (ERA), and requires professional,
skilled governance.

Pursuant to its statutory mandate, the Respondent conducted a tax
compliance review of the Applicant’s affairs. The review unearthed
under-declared PAYE, undeclared gains on share disposals, over-
claimed expenses, and unaccounted-for WHT, and the Respondent

communicated these findings on 7 May 2024.



(iii)

(iv)

(vi)

- Consequently, the Respondent issued additional Income Tax

assessments of Shs. 69,607,322 comprising an additional
administrative PAYE assessment of Shs. 60,765,000 (for the period
January 2023 to March 2024) and an additional WHT assessment of
Shs. 8,842,322 (for the period July 2019 to January 2023).

The Applicant objected to the PAYE component only, on the sole
ground that its directors are non-residents who only declare "sitting
allowances" in their personal tax returns. However, despite a written
request dated 28 May 2024 and subsequent follow-ups, the Applicant
failed to furnish any documentatjon:to substantiate its objection.

The Respondent’s internal'j'reoords reveal that only operations and
maintenance were outsouroéd toE)CL Energy Uganda Limited. Vital
departments such as Finance &‘A'c’counts Administration/HR, and
Safety, Health _Environment & Qualrty (SHEQ) remained the
responsrbrlrty of the drrectors

(approx Shs. 667 OOO monthly) as a srttrng allowance which is

r ;manlfestly mconsrstent wnth the market value of professional services

Vilrequrred to manage multl mrlllon dollar mfrastructure assets and

(vii)

regulatory compliance.

An mternal flnance memorandum produced by the Applicant stated
that directors “were paid Shs’l._,yl,OO0,000 per meeting “for tax
purposes”, reveal‘iyng;éan artificialoonstruct designed to minimize tax
liability which thef:Re&srpondent correctly disregarded.for tax
purposes”, revealing an “artificial construct designed to minimize tax

liability which the Respondent correctly disregarded.

Vi. Submissions of the Applicant

13.

In support of its case, the Applicant submitted that Section 25 of the Tax

Procedures Code Act empowers the Respondent to issue additional

assessments to ensure a taxpayer pays the correct amount of tax.

However, the Applicant contended that under Section 25(1)(a), the

Respondent can only exercise this power where fraud, gross or wilful



14.

15.

16.

17.

18.

neglect has been committed, or where new information has been

discovered.

The Applicant argued that it is a settled principle of tax law that where a
statute prescribes specific preconditions for the exercise of regulatory
power, those conditions must be strictly satisfied. In the absence of
evidence establishing fraud, willful neglect, or the discovery of new
information, the Respondent acts ultra vires, rendering any resulting

additional assessment void ab initio for want of statutory compliance.

The Applicant pointed out that, as ewdenced by the Audit Management
Letter (Exhibit AEXHS5), the espondent relied entirely on a speculative

assumption that the Appllcant* paid its directors a monthly salary of
Shs. Shs. 7,000,000 to arrive at the addltlonal PAYE assessment of
Shs. 60,765,000.

The Appllcant argued that th| L_sumptlon was erroneously derived from a

pald to employees rather than' hypothetlcal figures. The Applicant

emphasised that the Respondent nenther discovered new mformatlon nor

made any flndlngs of fraud or neglect

To fortify this position, the Appllcant relied on Zee Investments Limited v.
Uganda Revenue Authorlty ‘TAT Application No. 242 of 2022, which
established that tax liabilities must arise from actual income earned or
expenses incurred, and not from deemed income or expenses, unless

expressly provided for by statute.

The Applicant further cited Section 19(1) of the Income Tax Act, Cap. 340,
which defines employment income based on amounts received, and
Section 126, which mandates employers to withhold tax from income paid.

Counsel buttressed this with the case of Guaranty Trust Bank Limited v.



Uganda Revenue Aduthority, TAT Application No. 20 of 2024, where this
Tribunal held that:

“The question as to whether a person earned income is a question of fact. Either
the person received the income or not. While deemed income provisions exist in
certain jurisdictions, there is nothing in the Income Tax Act that allows the
Respondent to deem the income... The Respondent does not have the right to tax

income that was not earned or received."”

19. Furthermore, the Applicant contended that the Respondent erred in law by
issuing an objection decision that disallowed the objection without setting
forth detailed, clear, and specific reasons, rendering the decision fatally
ambiguous. To illustrate the illégality of vague administrative responses, the
Applicant relied on Africa Renewal‘h’Mr'h‘i"stries Limited v. Uganda
Revenue Authority (High Court Civil Appeai No. 0058 of 2022), where

Her Lordship Justice iPémcia Kahigi Asiimwe ob;e;?e;rved at page 12:

“Court finds such a submrssron rather unfortunate for a bodii‘that is responsible
for collectlng taxes in Uganda /t should be obwous that a decision on an objection
should be clear.. Issuing amblguous decrs:ons /s not only unjust to taxpayers but

,yresults in further delays and protracted counf battles...

20. The Appllcant S|m||ar|y cited Afnca Renewal Ministries Limited v.
Uganda Revenue Authonty, TAT Mlscellaneous Application No. 93 of
2022, where this Honoucable Trlbunal noted that the Respondent has
historically gained notbrié’tyy’;‘for rendering unclear objection decisions
despite their significant Ieéalr consequences. The Applicant therefore
prayed that on account of this ambiguity, and the speculative nature of the
assessment, the entire objection decision and the underlying tax

assessment be set aside.
Vil. Submissions of the Respondent

Preliminary Point of Law

21. Prior to addressing the substantive merits of the Application, the

Respondent raised a statutory preliminary objection regarding the

7



22,

23.

24.

25.

competence of this Application. The Respondent relied on Order 15 Rule 2
of the Civil Procedure Rules, S| 71-1 and Mukisa Biscuit Manufacturing
Co. Ltd v. West End Distributors Ltd [1969] EA 696, arguing that a
preliminary objection consists of a point of law which, if argued, may

dispose of the suit.

The Respondent contended that this application is improperly and
incompetently before this Honourable Tribunal because the Applicant failed
to comply with the mandatory tax payment requirement under Section 15(1)
of the Tax Appeals Tribunal Act, wh|ch strlctly requires a taxpayer who has
lodged an objection to an assessment to pay 30 per cent of the tax
assessed or that part of the,g tax assessed not in dispute, whichever is

greater, pending the final resolution of the‘.m}atter.

Submissions on thefmerlts

In response Counselif r the Respondent submltted that the Respondent

acted squarely within h;:ItSi, statutory mandate when it conducted the tax

com ‘I nce review. The revnew valldly |dent|f|ed under—declared PAYE, and

"*May 2024,

Under Section 2 ot?tneztncome TaxAct "employment" explicitly includes a
directorship of a company Sectionv':lt9(1) further defines employment
income to encompass any:zfees, allowances, and benefits derived by an
employee. Therefore, the dite'ctors qualify as employees for tax purposes

when executing directorial and managerial duties for the Ugandan entity.

The Respondent further submitted that in light of the Applicant's failure to
produce complete, reliable, and contemporaneous records during the audit,
the Commissioner General was fully justified in deploying estimation
methods and arm's-length principles. The Respondent anchored this
authority on Sections 23 and 25 of the Tax Procedures Code Act (governing
default and additional assessments), Section 32 of the Value Added Tax

Act, and Section 117 of the Income Tax Act.

8



26.

27.

Vil

28.

29.

To fortify this principle, the Respondent relied on the case of Uganda
Revenue Authority v. Balondemu David (High Court Civil Appeal No.
0002 of 2023), which affirmed that:

“The Tax Authority may resort to estimating when a taxpayer fails to keep full and

accurate records.”

The Respondent vehemently contested the authenticity and weight of the
Operation and Services Agreement (Exhibit AEXH1), pointing out that while
the Applicant pleaded that it had com'pletely outsourced its dam operations

and laid off its top management staff in 2016 the face of the agreement

argued that the agreement was clearly produced as a convenient

afterthought to retroactlvely validate an unverlfred corporate narrative.

Reeotution of the pretimina@ olbjeg;tion

Prlor to embarklng onan evaluatlon of theiyubstantlve merits of this dispute,

15(1) of the Tax Appeals Tnbunal Act Cap. 345, contending that this
Application is fundameﬁntally mcompetent because the Applicant failed to
pay the mandatory tnirty percent (30%:) of the tax under dispute pending
review. The Respondent reties heavily on the binding precedent of the
Supreme Court of Uganda" in Uganda Projects Implementation and
Management Centre (UPIMAC) v. Uganda Revenue Authority, Supreme
Court Civil Appeal No. 04 of 2019, which definitively established the
mandatory "pay now, argue later" principle as a strict condition precedent
to the assumption of jurisdiction by this Tribunal.

This Tribunal has carefully considered the Respondent's objection but notes
a profound, judicially recognized boundary to the "pay now, argue later"
doctrine. To be clear, as a quasi-judicial body, this Tribunal is fully aware
that it lacks the mandate to overrule a binding precedent of the Supreme

Court. Instead, we must look to the highly persuasive and recent guidance

9



of the High Court of Uganda in Forfuna (U) Limited v. Uganda Revenue
Authority, which meticulously analyzed and applied the strict exceptions to
the UPIMAC principle. The High Court in Forfuna deconstructed the
jurisprudence arising out of the Fuelex litigation line, affirming that the
mandatory thirty percent (30%) deposit rule explicitly presupposes the
existence of a validly computed 'taxation decision' or ‘assessment' within
the contemplation of the law. Where the Revenue Authority completely
abandons all objective source materials to manufacture a purely
hypothetical tax liability out of conjecture, the decision ceases to be a lawful

assessment under Section 28 of the'Tai(\Procedures Code Act, Cap. 343.

The Fortuna precedent clarlfles that‘iyhe 30% rule cannot be deployed as a
procedural shield to msulate an admmnstratlve fiction that is void ab initio,

as a taxpayer cannot be locked out of acce s to justice for failing to remit

thirty percent of a |egal nonentity.

30. Inthe instant dlsput Appllcant has raised a threshold question of pure

law, demonstratingwt the Respondent manufactured a hypothetical
monthly salary basehne:;of Shs. 7 000 OOO/— without adducmg a single

contract of employment, " payroll sh:

rimary financial record to

ﬁestabhsh that these directors operated under a contract of service. To force

m“an enterpnse to pay a multi- m n shilling depos1t as a prerequisite to

challenging an assessment born,out of pure administrative speculation

would turn the UPIMAC doctnne lnto an instrument of arbitrary

enforcement. Becauseigithe very eX|stence of the assessment is
requirements of Section 28 of the Tax Procedures Code Act, Cap. 343, this
case falls squarely within the exceptions recognized in the Fortuna
decision. The Respondent’s Preliminary Objection under Section 15(1) of
the Act is consequently overruled, and this Tribunal stands fully clothed with
jurisdiction to evaluate the substantive merits of the file. We now proceed

to deliver the substantive determination.

1X. The Determination

10



31.

32.

33.

34.

_4:§|ncome tax returns (Exhibit AE;

The Applicant is engaged in the business of hydroelectric power generation
in Uganda. It operates as part of a group of subsidiary companies held by
Engineering Consultants (Pvt) Limited, a limited liability company duly
incorporated under the laws of Sri Lanka, with local operations and offices
situated at Kampala, Rusona Estate in Bunyangabu, Kasenda, Burahya,

and Kabarole.

It is the Applicant’s contention that starting from the year 2019, and formally
upon the execution of an agreement in October 2020, the day-to-day
operations and maintenance of its. hydroelectric power plant were fully
outsourced to M/s ECL Energy Uganda Limited. The Applicant maintains
that, because of this structural arrangement its directors assumed entirely
passive roles, executing no routine operatlonal tasks and attending only
occasional board meetings, for which they received standard sitting

allowances.

To substantlate this assertlon the Apphcant relres on several pieces of

documentary evidence on record specrfrcally the Operatlons and

Malntenance Service Agreement (Exhrblt AEX1) the directors' individual

ransactlon ledgers tracking historical
payments (Exhrblt AEX3), and ;the internal company policy governing
director remuneratlon (Exhibit AEX4) The Applicant contends these source
documents conclusrvely prove that the only disbursements made to its

directors were the declar;ed sitting allowances.

On the other hand, the Resa;gendent‘s case is anchored on three central
propositions, namely: that under the relevant tax statutes, a company
directorship automatically constitutes an employment relationship; that
notwithstanding the physical outsourcing of plant operations, the
Applicant's directors actively retained non-delegatable executive functions,
specifically overseeing Finance & Accounts, Administration/HR, and Safety,
Health, Environment & Quality (SHEQ); and that the declared annual sitting
allowance of Shs. 8,000,000 per director (aggregating to approximately
Shs. 667,000 monthly) is commercially untenable for an enterprise of this

nature, thereby justifying the Respondent's recourse to "arm’s-length

11



35.

36.

37.

38.

- supervisio

principles" to estimate and reconstruct an executive monthly salary of Shs.
7,000,000 per director.

In evaluating the evidence, this Tribunal observes that the Respondent did
not adduce any primary transactional evidence such as bank statements,
payment vouchers, formal contracts of employment, board minutes
authorising salaries, or electronic wire transfers to prove that undisclosed
monthly salaries were actually paid to the directors. Instead, the
Respondent relied on secondary inferences, comparative compliance
guidelines regarding under—declareg;g‘i‘rector remuneration, and market

indicators from other entities opﬁeratwgf within similar industries.

This Tribunal has carefullyi:‘:examrned the Operatrons and Maintenance
Service Agreement dated 15 October 2020 executed between Mahoma
Uganda Limited and E‘ECL Energy Uganda L|m|ted “Under Clauses 3.1.1

through 3.1.22 of t a|d agreement substantral operatronal technical,

direct.plan operation, m ement of technlcal personnel outage control,

proou rhent, performanc onrtorlng, statutory reporting, engineering

.and preventive ' ance, in consideration of a monthly

service fee o'f;USD 9,093.

This agreement ::stands as pnma facre evidence that vital operational

infrastructure and respo SIbI|ltIeS were transferred to a third- -party

contractor. This Tribunal the fore accepts the factual position that the day-
to-day running and technicaylrfhwanagement of the power generation plant

were no longer the direct, routine responsibility of the Applicant’s directors.

While the act of outsourcing technical operations does not legally extinguish
the overarching fiduciary and statutory responsibilities of a company’s
directors, it is highly material in assessing the nature, volume, and scope of
services actually rendered by those directors. Consequently, it serves as a
vital benchmark in determining whether the remuneration declared by the

Applicant is consistent with the corporate functions they actually retained.

12



39.

40.

41.

42.

However, the Tribunal notes a material discrepancy in the timeline
presented by the Applicant. The affidavit supporting the application
references an outsourcing arrangement starting "around 2019," whereas
other interactions with the Respondent suggest 2016. The only executed
written agreement produced before us is dated October 2020. No
authorising board resolutions or contemporaneous records spanning 2016
to 2019 emerged. While this evidentiary gap weakens the precision of the
Applicant’s narrative, it does not entirely invalidate it, given that the 2020

agreement remains a valid, subsisting document on the record.

In arriving at a just determination,’fh‘éiTribunaI must first consider the legal
allocation of the burden of proof uhdér,_Section 18 of the Tax Appeals

Tribunal Act, which provides:

“In a proceeding before a tribunal for review of a taxatlon decision, the applicant
has the burden of prov:ng that— (a) where the taxat/on deCISIOn IS an objection
decision in lelatlon to an assessment the assessment is excess:ve or (b) in any

other case the taxation dems:on should not have been made or should have been

made dlfferently

burden of demonstratmg that the |mpugned tax assessment is excessive or

erroneous. In the m_stent case, the Applicant prima facie discharged that

initial burden by produ“c‘:ihg‘,formal income tax returns, transaction ledgers,

“explicit corporate policy documents, and a signed Operations and

Maintenance Service Agréément. Once such credible source
documentation was placed on the record, the evidential burden shifted to
the Respondent to establish that the information contained therein was
false, incomplete, or artificially distorted.

Retention of Core Governance Functions

The Respondent argued that despite the outsourcing of technical
operations, the directors retained active responsibility for the non-delegable
corporate pillars of Finance & Accounts, Administration/HR, and Safety,
Health, Environment & Quality (SHEQ). This Tribunal finds this argument

13



43.

44.

45.

persuasive in part. A hydroelectric power company operating under the
Electricity Act, under the stringent oversight of the Electricity Regulatory
Authority (ERA), cannot realistically function in a complete vacuum without
board-level oversight of financial reporting, statutory compliance, licensing

parameters, community relations, and overall strategic direction.

Consequently, the Applicant's submission that its directors had "no
operational tasks to handle" is an overstatement. In evaluating this, this
Tribunal must draw a fundamental Iegal_kdistinotion between an Executive
Director and a Non-Executive Directorf(NED). Under Ugandan company
law, an Executive Director is an aoti\reemployee of the entity, structurally
tasked with routine management functrons under a formal contract of
service. Conversely, a Non- ExecutlvewDrrector is appointed strictly to
provide high-level board oversight, governance and strategic direction,

without routine operatlonaly engagement

This Trlbunal agrees v ‘i‘h the Respondent that a drrectorshrp constitutes an

employ 1 ent relatronshlp under Sectron 2 of the Income Tax Act, Cap. 340,

whrch defnes employment" to mclude ,ydrrectorshlp of a company.

,;;Therefore - while we affirm that drrectorshrp constltUtes employment under

the Act and% hat the dlrectors remarned responsrble for high-level

governance and

status does not automatrcally establlsh or prove the specific quantum of

remuneration earned or reoelved.

The Respondent completety failed to produce a single contract of
employment, payroll registry, or operational instruction to establish that the
subject directors functioned as Executive Directors. The directors
functioned as Non-Executive Directors, and the mere allegation that they
retained high-level fiduciary governance duties cannot serve as prima facie
proof of a hidden executive monthly payroll. The legal question before us is
not merely whether the directors performed services which they clearly did
but whether the Respondent proved that they received additional

undisclosed remuneration beyond the declared sitting allowances.

14



46.

47.

48.

49.

50.

The Respondent’s Reliance on Estimation and “Arm’s-Length

Principles”

To justify its reconstruction of the income, the Respondent invoked Section
116 of the Income Tax Act, Cap. 340, which empowers the Commissioner
to adjust consideration in transactions between associates to reflect arm's-
length conditions. The Respondent further relied on Section 28 of the Tax
Procedures Code Act, Cap. 343 as statutory justification for deploying an

estimated assessment methodology.

This Tribunal observes that any valid ta)y(x‘assessment must be firmly rooted
in verifiable facts and objectwe evndence demonstrating the actual
existence or accrual of taxable i rncome Whlle the Commissioner General is
undoubtedly clothed with broad statutory powers under the Tax Procedures
Code Act to issue default, estimated, or addltronal assessments, such
discretion is not unfettered It must be exercised ratlonally and on the basis
of concrete, objectlve materlal reasonably capable of sustalnlng the

assessment

In the present case, the Respondent falled to place before this Tribunal any

'f{prlmary t"nanmal records such as bank statements, payroll registers,

employment contracts board resolutlons payment vouchers, or wire
transfer documentatlon to show that the directors ever received monthly
salaries of Shs. 7,000, 000 or any other remuneration in excess of the sitting

allowances explicitly d|sclosed by the Applicant.

It is the finding of this Tribunal that the Respondent fundamentally
misapplied the concept of the arm's-length principle in this context. Section
116 of the Income Tax Act is primarily designed as a transfer pricing
mechanism to address transactions between associated enterprises where
consideration has been manipulated in a corporate group structure to

artificially shift profits or distort taxable income.

The dispute before us concerns alleged undeclared employment income of

individual directors. Furthermore, under Section 3 of the Act, the statutory

15



51.

52.

53.

54.

definition of an associate contains an absolute exclusion clause providing
that "a person is not an associate of another person solely by reason of
being an employee of that person." Consequently, because the
Respondent’s entire case is built on the premise that these directors
maintain an employer-employee relationship for PAYE purposes, the
Respondent is statutorily debarred from treating them as "associates" under
Section 116.

While directors are statutorily recognized as "associates" of a company
under general corporate parameters, Sectlon 116 is not a substitute for fact-

finding, nor can it be |nvoked ak:_ja‘ legal fiction to magically create

employment income where no evrdence exrsts that such income was ever

strictly from actual |ncome earned or recelved and not from regulatory

assumptions regarding what a taxpayer ought reasonably to have earned.
Consequently, the Respondent was required to demonstrate through
positive evidence that the directors actually received additional

remuneration beyond what was disclosed.

Similarly, in Zee Investments Limited v. Uganda Revenue Authority, TAT
Application No. 242 of 2022, this Tribunal stated that tax liabilities must
arise from actual income earned, rather than from deemed income, unless
explicitly provided for by statute. This Tribunal therefore rejects the
proposition that a taxpayer may be assessed simply because the

Commissioner General considers the declared remuneration to be

16



55.

56.

o7.

58.

: an evndentlary foundation.

commercially low. While a commercial improbability may justify further
investigation, it cannot, without more, constitute proof of undisclosed

income.

This position is supported by long-standing canons of tax interpretation. In
Partington v. Attorney General (1869) LR 4 HL 100, it was held that a
taxpayer can be taxed only on facts clearly brought within the law, and that
no liability can be imposed by implication. Furthermore, in Cape Brandy
Syndicate v. IRC 1 KB 64, Rowlatt J. famously stated that in a taxing statute,
one must look merely at what is clearly said, as there is no room for

intendment or presumption.

The Respondent’s methodol‘ofg‘jy‘ of assuming a monthly salary of Shs.
7,000,000 based on what directors "oug’ht'f to earn in comparable
companies is speculative It is completely unsupported by evidence
demonstrating that such sumsﬂwere actually paid, credited, or accrued to
the dlrectors While the Trlbunal notes that the Applrcant falled to provide
documentatlon during the obJectlon stage that procedural farlure does not

automatlcally entitle the Respondent to mvent an assessment figure without

The Trlbunal further observes that no remuneration survey, industry

benchmark, expert valuatlon report or comparatlve analysis was produced
before us to demonstrate how the figure of Shs. 7,000,000 per month was
arrived at. While the Respondent repeatedly asserted that directors of
comparable companies earned substantially more than the amounts
declared by the Applicant, it produced no documentary evidence identifying
those companies, the remuneration they paid, or the methodology used to
arrive at the assessed figure. In the absence of such evidence, the Tribunal
is compelled to view the disputed tax liability as an arbitrary and speculative

assessment that bears no relationship to objective reality.

To uncover the truth, the Respondent had ample power to summon third
parties including commercial banks or the directors themselves—under
Section 49(1)(a) of the Tax Procedures Code Act, Cap. 343 to obtain

17



59.

60.

61.

62.

payment records. This Tribunal notes that Section 49 grants the
Commissioner General broad investigative powers. If the Respondent
genuinely believed that undisclosed remuneration had been paid, it could
have obtained bank records, payment instructions, accounting records, or
other evidence capable of establishing such payments. No evidence was
presented to demonstrate that such basic investigative protocols were

undertaken.

In Shell Uganda Limited v. Uganda Revenue Authority (TAT
Application No. 43 of 2018), this Tribunal emphasised that estimated
assessments must be based on ratlonal and objective material available to
the Commissioner. Here, the objectlve matenal was limited to the declared
allowances and the general nature of the business. That is legally

insufficient to justify«,ia‘n assessment of Shs. 60;?&65,000.

Accordingly, while the~Tr|bunaI accepts that the dlrectors continued to

perform hlgh -level governance functlons for the Appllcant company, the

Respﬁ """dent has failed to V‘stabllsh on a balance of probabllltles that they

yyyyyyyyy ‘Ladd|t|onal und|sclosed remuneratlen ‘beyond the sitting

fallowances isclosed in the App cants records and |ndIV|duaI tax returns.

The Tribunal appreCIates the Respondents concern that an annual sitting
allowance of Shs. 8 000 000 appears unusually low for directors of a
hydropower company Nevertheless tax liability cannot be founded upon
suspicion, conjecture, or commermal improbability. A circumstance may
appear highly suspicious and yet remain unproved. The law requires
evidence establishing the actual existence and quantum of taxable income.
The Respondent's case ultimately rests on the proposition that the directors
must have earned more than they declared; however, a belief that income

ought to exist is not equivalent to proof that income did exist.

The Respondent seized upon a phrase in the Applicant’s internal finance
memorandum stating that directors were paid Shs. 1,000,000 per meeting

“for tax purposes", arguing that this reveals an artificial construct designed
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63.

64.

65.

to minimise tax. The Tribunal finds that while this memorandum is
admissible and raises suspicion, suspicion is not proof. No document from
the directors’ banks, no confession, no witness testimony, and no financial
analysis showing cash leakage was presented. The memorandum standing

alone cannot sustain an assessment of over Shs. 60 million.

While the wording "for tax purposes" raises legitimate questions regarding
the Applicant's remuneration structure, the memorandum does not identify
any undisclosed payment, does not disclose any hidden source of income,
and does not quantify any additional re’muheration allegedly received by the
directors. At its highest, the memorandum creates a cloud of suspicion: it

does not constitute proof.
Summary of Findings on the Assessmen‘:t o

Having carefully conS|dered the evidence on record the sumeSSIons of the

pames and the appltcable law, thls Tribunal flnds that whereas the

V|rtue of thelr positions as dlrectors under Sectlon 2 of the Income Tax Act,

;"Cap 340 the Respondent falled to adduce suff" cient evidence to establish

that the said d;lrectors received remgneratlon beyond the sitting allowances

declared in the“Appligant's records and individual tax returns.

The Tribunal further f :hae-that the Res"pondent's assessment was founded
largely on assumptions regardlng what the directors ought reasonably to
have earned, rather than on evidence demonstrating actual payment,
accrual, crediting, or availability of additional remuneration to the directors.
No payroll records, bank statements, payment vouchers, employment
contracts, board resolutions, remuneration surveys, or other documentary
evidence were produced to substantiate the additional income attributed to
the directors. To illustrate the legal danger of the Respondent's
methodology by way of analogy: it would be equivalent to the URA entering
a landlord's private property and arbitrarily asserting without an iota of

objective or baseline evidentiary data that the tenants pay a monthly rent of

19



66.

67.

68.

69.

five million shillings each, simply because the property appears structurally

valuable.

While the Tribunal accepts that the Operations and Maintenance Service
Agreement executed in 2020 does not conclusively prove that all
operational responsibilities had been outsourced as early as 2016, the
Respondent nevertheless bore the evidential burden of proving the
existence and amount of any additional employment income assessed
once the taxpayer produced its primary returns. That burden was not

discharged.

undisclosed remuneration beyond the snttmg aIIowances disclosed by the

Applicant. The Trlbunal therefore finds that the add |t|onal PAYE assessment

favour of the Appllcant

Resolution of issue two — remedies

Having resolved Issue One in favour of the Applicant, it follows that the
Applicant is entitled to the reliefs sought before this Tribunal. The additional
tax assessment raised by the Respondent lacks factual and evidentiary
support and cannot be sustained in law.

Summary of Findings on the Assessment

Having carefully considered the evidence on record, the submissions of the
parties, and the applicable law, this Tribunal finds that whereas the
Applicant's directors remained employees of the Applicant company by

virtue of their positions as directors, the Respondent failed to adduce
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sufficient evidence to establish that the said directors received
remuneration beyond the sitting allowances declared in the Applicant's

records and individual tax returns.

Final Orders

70. The Tribunal hereby makes the following orders:

(i)  The Application is hereby allowed.

(i) The Respondent's objection decision dated 8 August 2024, which
confrmed an additional administrative PAYE assessment of
Shs. 60,765,000 against the Applicant is hereby set aside and
vacated in its entirety. ‘

(i) The Respondent shall pay the costs of this application to the

Applicant.

HON. KENNET‘l;I}\/BAGAMUHUNDA HON. CHRISTINE KATWE
MEMBER : MEMBER
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