THE REPUBLIC OF UGANDA
IN THE TAX APPEALS TRIBUNAL AT KAMPALA
APPLICATION NO. 004 OF 2021

MAGNET CONSTRUCTION CO. LTD APPLICANT
VERSUS

UGANDA REVENUE AUTHORITY

BEFORE: MS. CHRISTINE KATWE, MR. SIRAJ ALl

arising from purported undervaluation, mlscla fication“angsng eclaratlon of lmports
by the Applicant. @

R

1. Background facts

fimported spare parts and machines

9"(, ﬁ‘s Post Clearance Audit for the period
2019/2020 and issued an ass ofiSHS7370,372,648.62 against the Applicant on

the grounds of %atlon m§claSSI ication and non- declaration of imports. The

The Applicant is engaged jn min ng,
for own use. The Responﬁ I t?, arrié

Applicant cegeeded toiand paid taxggiof Shs. 86,534,465 and filed an objection in respect

fance ohs 28?1%3,8. £3762. The Respondent disallowed the objection. During
)
melon the o}. icant provided further documentary proof which led to the vacation of

vtr‘a\&/?m dispute the sum of Shs. 193,111,780.

The disputed. jability of Shs. 193,111,780 is divided as follows;

a) Shs. 11,766,762 under Sch. I, arising from the reclassification of imported pumps
from a duty rate of 0% to 10%.

b)  Shs.17,366,783, under Sch. lll A, arising from an assessment of VAT on imported
services.

c) Shs. 68,334,253 under Sch. Il B, arising from an assessment of withholding tax and

VAT on consultancy fees.



d) Shs. 95,633,984, under Sch. V, arising from an assessment in respect of purported

undeclared imports.

2. The issues for determination
The following issues were set down for determination.

(i)  Whether the Applicant is liable to pay the taxes assessed?

(i)  What remedies are available to the parties?

3. Representation
The Applicant was represented by Mr. Omagor David %tephe

represented by Ms. Charlotte Katutu and Ms. Gloria Twiggsy

of Shs. 193,501,566 was referred to the tribun i mination. The witness stated as
%

essments in TESE ) ported services, the Applicant’'s witness

Qi

,.-";. 7 3 /

(i) Payment to Rock plant Kenya was payment made on account for the machine
supplied and the cost included after sales service by a technician. Payment made
to Panafrican Equipment was for the service of the machine that malfunctioned. The

service and spares were provided by Panafrican.



b) Withholding tax and VAT on consultancy services (Schedule 111B)

The witness testified that Nana Otibu, Shimon Ran, Michael, Mcehil and Ohad, were
employees for Magnet Tanzania Ltd and were given operational funds for the project in
Tanzania while Madam Silvia was a director and did not provide any consultancy

services.

The witness clarified that Madam Silvia was a director in the Apﬁ,zearﬁ%ompany and did
not provide consultancy services and she was refunded her oney Tﬂﬁ% ss stated
that she was paid as a director and not as an expatriate. T ltnes§« stlfe that the
Applicant regularly imports spares and machinery fo(‘%h % nt’'s machi for the
Applicant’s own use, all of which are declared to customs %&@%at the tax

which was referred to the tribunal is Shs. 193~f°@‘; ) ut of\ﬁ ich the Applicant disputed

e of them was a director to whom
‘-«\ i

consultan as prowded in Uganda The Applicant stated further that Ms. Silvia Halfon
was a dlrecf’@%{ the company and the funds were advanced to her as a director in order
to further the co%any s business. The Applicant stated that the Respondent had failed

to specify the consultancies if any which had been undertaken by the Applicant.

In respect of Schedule IlIA, the Applicant submitted that the payment of USD 2,150 to
Epiroc Eastern Africa indicated as being payment to the technician was in actual fact a
disbursement for the spares imported by Epiroc and was made on account as Epiroc was

a regular supplier of the company. The Applicant stated that the requisite taxes were paid
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by the technician. The Applicant submitted that a tax of Shs. 2,683,083 on the purchase
and installation of a security lock was not applicable as it was declared by Mult-T-Lock
Technologies as a sale in its VAT returns. The Applicant submitted further that the
payment of USD 6,500 paid to the account of Rock Plant Kenya for the purchase of a
Hitachi Wheel Loader was paid directly to the company and not to the technician and

accordingly the recipient of the purchase price was Rock Plant Kenya and not the

appear in the Applicant’s ledger.

The Applicant submitted further that the payment of % SD
d

Equipment was a reimbursement for cartridges, Hea

S L ‘w':"‘

N eI Loadeér. The Apphcant

The Applicant submitted the% fore that there"

Schedule Il as the spares

: Gt
s LT

; s the saldspares have never been delivered. In addition, the witness stated

(i) Applicant appointed a clearing agent whose job it was to handle all customs
procedures. The witness was consequently surprised to learn about allegations of
undervaluation, excess payments, undeclared goods, import of services and import

of expatriates without declarations to customs.



(i) Undervaluation arose from different invoice values in relation to payments made for
goods ordered.

(i) Payments were made according to the items ordered and upon delivery, certain
items were missing and thus affected the final commercial invoice. The witness
clarified that it was the Applicant’s duty to demand for payment of the excess
payment since the goods were short delivered.

(iv) Other imports were made on credit like CMD Engmeeunﬁfﬁ%ﬁgpment Supplies,
Almog Technical Equipment, Leegold Limited, Rikmat Pé% e f,ess stated

0

that these particular issues were handled during media

(v) In respect of the allegation of undervaluation, f@’\
undervaluation.

(vi) The excess payment which was made4 qse -' coratit ted deposnts for goods

T
a5 ",~

spares were not d lvered TheAphcan -mltted that these payments remained on its

ledgers pending Q%ry of the }%res or the refund of the money. The Appllcant
ul 20

atzkco ods which were not received and the Respondent

, :
e ..4,;.".‘\

*'.. izproof like seizure notices to confirm that the goods in

In addltlon ‘t e, Applicant that there were few instances arising in respect of
undervaluation due to the difference in prices between the commercial invoices and the
amounts paid for the spares. The Applicant submitted that the commercial invoices
reflected the actual values of the spares packed and shipped and the differences in values
were treated accordingly in the supplier's ledger. The Applicant submitted that correct
commercial invoices were submitted as it was impossible to submit two commercial

invoices to customs for the same item. The Applicant submitted that this anomaly was
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corrected in respect of entry no. C20623 but a request for an adjustment made to the
Respondent received no answer. The Applicant stated that it accordingly computed a tax
of Shs. 53,567,929 in respect of Schedule 1. The Applicant submitted that it conceded to
tax of Shs. 71,680,080 in respect of Schedule 1 and Shs. 14,854,385 in respect of
Schedule I, totaling to a concession of Shs. 86,534,534,465.

The Applicant’s second witness was Mr. P.V Raveendran, th g;g:;.[‘s"a' |§%‘ht‘s accountant.
oy

i
X
2

The witness testified that the Applicant has experienced &Short delivegigs:

Je

gupply the
The witness stated further that the Applicant also ma vfy/-

0

reflected as overpayments due to the failure by the supplier to

drsSuppliers

sspplicant has not

had any expatriates but only workers recrui‘ nt's sister company in
Tanzania whose payments are made frgQ 0, ganda
R

s
R
e

5.

e
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:
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14,854,38éi g part of the tax liability in Schedule Il as per the assessment schedules
in the managﬁgﬁfm letter. The witness stated that the parties agreed that Shs. 681,196
being tax on water pumps and hand pumps be vacated. The witness stated that the
Applicant disputed the rest of the tax liability of Shs. 300,158,757.59 and it was agreed

that the Applicant should provide documentary evidence to support the objection.



a) Under valuation (Schedule 1)

On 15" December 2020, the Respondent communicated to the Applicant a tax liability of
Shs. 370,372,648.62. The witness stated that during mediation the Applicant made a
further concession of Shs. 71,680,080 in respect of Schedule 1 and paid the same. The
witness testified that the tax liability under Schedule | arose from double invoicing by
declaring a different currency from that declared in the invoice namely declaring an
invoice in Israeli Shekels while the original invoice recov(?ﬁtgf}%%‘the Applicant’s

premises was in United States Dollars, a lower CIF declared @p¢/the Slngle/Aﬁ inistrative

e salesée %‘?ee ?t over-

Documents (SAD/IM4) compared to the amount declared on

&
declaration of the actual value of the freight invoice wﬁé%

:%

itvéinESehe Ie 1 é'?? se from undervaluatlon
" Jatlon of freight. The

5 tance, the Applicant declared
an invoice in Shekels while tHeggriginal invoice re red from the Applicant’s premises

was in US Dollars. Ihe-;%espoﬁ' t submitted hathe under-declaration constituted
2% are
IF B Bl

lower declarations of C

that thert -Qre the Appllcaﬁ’{was precluded from raising that fact in the instant appllcatlon

The Respon%ﬁi@xplamed that in a reconciliation meeting held on 2" July 2020, whose
minutes have been exhibited as RE8, the Applicant admitted that a wrong currency had
been declared as Shekels instead of US Dollars; that in relation to Entry No.
C44614/2017, a lower CIF of USD 24,148 had been declared instead of USD 25,530; that
in relation to Entry C32871/2017 freight had been over-declared and as such the
Applicant was in agreement with and conceded to the tax liability of Shs. 71,680,080. The

Respondent submitted that this position was communicated to the Applicant by
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correspondences dated 7™ July 2020 (RE9), 25" November 2020 (RE19), and 15"
December 2020 (RE20). The Respondent stated that the Applicant accepted this position
by letter dated 16" December 2020 (RE21) and further that it was an agreed fact at
scheduling that the Applicant had conceded to taxes of Shs. 86,534,465, which it paid
(the entire liability under Schedule 1 and part of the liability under Schedule Il). The
Respondent submitted that the Apphcant had admitted the above on page 2 of its

admitted facts need not be proved at the hearing.
b) Misclassification of imports (Schedule 1))

""s-x,
misclassification of imports, Shs. 618,196 whlc had been ing] TOr was vacated,

:'? dmg (RE43 Revised Schedule Il). The Respondent

e Apphcant misclassified the pumps and is therefore liable to pay the

outst~». *’9" “St %47766,762. The Respondent submitted that the EACCET is

governed o"" rules of interpretation known as the General Interpretation Rules (GIR).

'> 2 a )

e, o
“t ¥,

e

rule 2 can only be applied after rule 1 has been found to be inapplicable. In support of

These rules, thetRespondent submitted, are applied in a hierarchical order for instance
this argument the Respondent cited the decision of the Kenya Tax Appeals Tribunal in
Solutions Medical Systems Ltd vs. Commissioner of Customs & Border Control,
TAT Appeal No. 472 of 2020, wherein the tribunal stated that GIR1 requires that
classification be determined according to the terms of the headings of the tariff schedule

and any relative section or chapter notes and unless otherwise required, according to the
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remaining GIRs taken in that order. The Respondent submitted that the Applicant
imported hydraulic, steering, fuel, transmission and water pumps and declared them
under HSC 8413.81.00 with a duty rate of 0% instead of HSC 8413.30.00 with a duty rate
of 10%. The Respondent submitted that HSC 8413.81.00 under which the Applicant
classified the items is a residual subheading under heading 84.13 and ought to cover
items not specifically mentioned under any of the competing subheadings under a specific
heading. The Respondent submitted that as such HSC 8413}.}%&@3%5 other pumps
not specifically provided for under heading 84.13. The Re,,,sié'ondent sub@d that it
reclassified the pumps to subheading 8413.30.00 which pro\ des for ftig i Iut?"l'- ting, or
cooling pumps for internal combustion, piston enginé%%he Rg;%)gndent stted that
. ing é’.ﬁ%é&r&ey for use in
"" aders a t_hers. The Respondent
submitted that it is sufficient that the sublieadingitinder WHiohaHS
goods is 8413.81 which is a double dasﬁ}&ﬁ

of "Other pumps; liquid elevators™. The

these imported pumps fit within the above specified sub—h"é%‘

earth moving equipment like excavators, wh

Ao
7
<

e HIA)
N

el

no. C214EA§*».}-§ as proof that the items in question were spare parts. The witness stated
that although%%{‘%items indicated on the entry were spare parts and the exporter is
indicated as Epiroc Rock Drills Sweden, the total entry value was USD 1,948.8 while the
amount on the Funds Transfer Request Form dated 28" August was USD 2,150. The
witness stated that this amount was also reflected in the ledger with the narration
"payment for Technician'. The Respondent concluded therefore that the sum of USD
2,150 was for the payment of a service and not goods. In the same vein, the witness
testified that Shs. 2,683,083 relating to Mult-t-Lock Technologies, Shs. 7,751,129 relating
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to Rock Plant Kenya and Shs. 4,253,030 relating to Pana-Africa Kenya were all for

payment of services and not goods.

The witness stated that the total tax outstanding in Schedule IllA is Shs. 17,366,783 and
that the interest of Shs. 6,899,889 computed under Schedule Ill was waived pursuant to
S. 40C of the Tax Procedures Code Act (TPCA).

service shall be paid by the person receiving the
jithat in respect of the tax of Shs. 2,679,540 relatlng to

"
o

2

GG
Wt

parts the t.ivalue of the items on the entry is USD 1,948.8 yet the amount on the funds

transfer reque ,f)%rm dated 28" August 2018 is USD 2,150. This amount is also reflected
in the ledger with the narration ““payment for technician’". The Respondent concluded
therefore that the USD 2,150 was for the payment of services provided by the technician
and not for the supply of goods. The Respondent submitted that the payment of Shs.
2,683,083 for door repairs by Mult-t-Lock Technologies was for the purchase and
installation of a security door. However, the narration in the funds transfer request form

“payment for door repairs invoice No. 42350857 shows that the payment was for the
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payment of services and not goods. The Respondent submitted further that the payments
of Shs. 7,751,129 to Rock Plant Kenya and Shs. 4,253,030 to Pana-Africa Kenya Ltd
were also for payment of services and not goods as shown by the ledger and the funds
transfer request form and invoice no. 2824. The Respondent submitted that the interest
of Shs. 6,899,889 computed under Schedule Il was waived pursuant to S. 40C of the

TPCA leaving the total outstanding tax under Schedule 1lIA as Shs. 17,366,783.
ei;'vf

In respect of Schedule IlIB the Respondent submitted that ax of Shs 15 539,187

assessed in respect of Nana Otibu and Damien Michael Sulli#an was yde ed.fupon the

Applicant presenting work permits as proof of employment fo%ﬁe period in qu%lon The

Respondent submitted further that the interest of Shs. 4

,59 25%was wa| pursuant
Nlance"%’%‘sm 68,334,253

%

remained outstandlng as the Applicant had fae " OIPLOS Ak SIIVla Halfon was an

In respect of Schedule IVA a-nVB relating to unde aluation due to excess payments

i,
the Respondent submitte\%%;tt ex in both ingtances was vacated. The Respondent
""""u*,:‘ A5

submitted that no dispute e

%}; re Ct offh s .
The witness tesf%rther that ~$'Jf“vegar ‘Schedule IVA relating to undervaluation due

to excess pay

Apphca«“g rovid "

witpess stated fiit

du?%égeﬁ%ﬁ "' s;-g}fe tax of Shs. 19,032,119 was vacated upon reconciliation of
the new Iedgfr postings provided by the Applicant, the tax of Shs. 8,311,307 relating to
Xiamen Globé%th was vacated upon confirmation that the excess payment was added

in error.

f)  Undeclared imports (Schedule V)
In respect of undeclared imports, which related to Global Machinery Ltd, no entry was
provided to confirm clearance of the said goods yet there existed proof of payment

through the forex bureau. In respect of Shs. 14,503,524 relating to Rock Plant Kenya, the
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client provided entry C28128/17 as the entry through which the goods were cleared but
the total amount on this entry was Shs. 13,327,964 while the amount reflected in the
ledger was Shs. 17,839,512.60 for the purchase of spare parts. The witness testified that

there was no evidence to prove that the two were one and the same consignment.

In respect of Stetson Industrial Equipment of Shs. 34,355,835, the witness stated that no

entry had been provided to prove the clearance of the goodsd ‘sp1 he fact that the

£
S
i

declarations forthe same were made. The Respondent submitted further that the

Applicant did not present evidence of the short deliveries which were allegedly made by
its suppliers. The Respondent stated that the total outstanding tax in Schedule V was
Shs. 95,633,984. In conclusion the Respondent stated that a total of Shs. 107,275,659

was vacated while a total of Shs. 193,111,780 remained outstanding and payable.
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The Respondent’s second witness was Jude Ochieng, supervisor tariff in the Tariff Unit
of the Respondent’s Customs Department. The witness testified that the Applicant
imported hydraulic, steering, fuel, transmission and water pumps and declared them
under HSC 8413.81.00 with a duty rate of 0% instead of HSC 8413.30.00 with a duty rate
of 10%. The witness testified that HSC 8413.81.00 under which the Applicant classified
the items is a residual subheading under heading 84.13. The witness explained that a
residual subheading under the EAC-CET covers items not sp fe; Leaw%mentloned under

g?'; he wﬂnegﬁ%‘%%;ﬂed that
:'- nder hégdmg 213, The

witness testified that the Respondent accordlngly re- cﬂg ifiedih

any of the competing sub-headings under a specific headin

this HS code covers other pumps not specifically provnded fi

sub-heading since they are for use in
loaders among others. The witness stated‘*

assessed.

6. The deter1 ation by the t"

SRR

As statédearlierd]
o @ A;
Z v;-:: : o
- ..

SKs ?g%::; 66 762 u‘5 néd’ge r Sch. Il, arising from the reclassification of imported pumps

from a uty rate of 0% to 10%

b) Shs.1;,g§%§;‘:a783, under Sch. lll A, arising from an assessment of VAT on imported
services.

c) Shs. 68,334,253 under Sch. Ill B, arising from an assessment of withholding tax and
VAT on consultancy fees.

d) Shs. 95,633,984, under Sch. V, arising from an assessment in respect of purported

undeclared imports.
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(a) Shs. 11,766,762 under Sch. ll, arising from the reclassification of imported
pumps from a duty rate of 0% to 10%

Jude Ochieng, RW2, testified that the sum of Shs. 11,766,762 arose from a

duty rate of 0% instead of HSC 8413.30.00 which stipulate In
response the Applicant stated that Mr. Ochieng did not physi ; umps and
could not therefore determine that the pumps in questions -I under®BiSC -\ﬁz'i .30.00

R

84.13

8413.11.00

stations or garagg

S

Concrete pumps

8413.50.00 - Other reciprocating positive displacement pumps
8413.60.00 - Other rotary positive displacement pumps

8413.70.00 - Other centrifugal pumps

14



Other pumps; liquid elevators:

8413.81.00 -- Pumps

8413.82.00 -- Liquid elevators

- Parts:

8413.91.00 -- Of pumps

cally provided for under HSC 8413.30.00 with a
k- ;_e with the’Respondent that HSC 8413.81.00 under which the
?%i‘g*g residual subheading under heading 84.13 which covers

combustlon n engines, under HSC 8413.30.00 and not HSC 8413.81.00.

We accordingly fifid that the Applicant is liable to pay the tax of Shs. 11,766,762.

(b) Shs.17, 366,783, under Sch. lll A, arising from an assessment of VAT on

imported services.
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The taxes of Shs.17,366,783 under the broad head of imported services under Sch.lll A,
arise from four different transactions. The Respondent’s position is that the Applicant was
the recipient of imported services and should have paid VAT on the said services as the
person receiving the supply. We will look at each of these transactions in turn to determine
whether they constituted supplies of imported services. In making this determination we

must first resolve the question as to whether there was a supply of services in each of

e, .
rtediServices.

unt in the :::"é form does not tally with the amount in the Funds

in th rm. Further the reason for payment given in the Funds
e

Trans _ nsis. different from that stated in the invoice. The above documents

show thatl “ transaction In respect of which the Applicant paid Epiroc Eastern Africa Ltd

the sum \?, 150 has no relation with the goods imported by the Applicant under the
above entry. It :‘ ‘::" from the Funds Transfer Request Form that the sum of USD 2,150
was paid by the Applicant for services performed by a technician. Having determined that
a service was provided in respect of which the Applicant made payment to Epiroc Eastern
Africa Ltd what remains to be determined is whether the service in question was an
imported service. S. 1(j) of the VAT Act defines the term “import” as “to bring or cause to

be brought into Uganda from a foreign country of place”
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Regulation 13(1) of the VAT Regulations provides that a person receiving an imported
service will account for VAT on the supply. In COWI AS v URA HCCA 34/2020, the High
Court stated that an import of services involves the provision of a service by a person
who is resident or carries on business outside Uganda to a person that is resident or
carries on business in Uganda. There is no doubt in our minds that Epiroc Eastern Africa
Limited to whom the payment was made is resident in Kenya as can be seen from their
physical address at Sameer Business Park Block CJ, Momba yﬁégg} Nairobi, Kenya,

the
R % i
makes the service in question an imported service as perife, ab e&ec o of the High

,%gphcant in U an

tin quféstlon was for door repairs. It is

iii. Shs. %%1 129 in respect of Rock Plant Kenya

The position set\%%t in the Applicant’s invoice no. 10412 dated 8/12/2017 is that the sum
of Shs. 7,751,129 was paid to Rock Plant Kenya for the supply of a Hitachi Wheel Loader.
However, the Funds Transfer Request Form provided by the Applicant as proof of
payment of the above sum and the Applicant's own ledger shows the purpose of the
funds as "payment to technician’. This shows that the payment in question was made in

respect of the supply of a service. The Funds Transfer Request Form shows that Rock

17



Plant Kenya Ltd is resident in Kenya, at Savannah Business Park, Warehouse 10-11,
Mombasa Road, Nairobi while the Applicant is resident in Uganda. Services provided by
a technician from the above company to the Applicant qualifies as an imported service in

accordance with the COWI decision set out above.

iv. Shs. 4,253,030 in respect of Panafrican Equipment Kenya Ltd
TR
Invoice 137066 issued to the Applicant by Panafrican Eqmpme (IRER! ja) Ltd states that
£ B

the sum of USD 3332.40 paid by the Applicant was for “ cost £ -prowd/ng

%
o o )
o TS
s SEe S
5 5 o :

to carry out troubleshooting of the engine low pressuregi pump
malfunction. Carried out remedial repairs awaiting fixifig 2, new »ia engine
and gave recommendations for the FIP parts reqwred 57. -02-/02/16

as per attached filed service repon‘”. The 'o“ itant.ad :

o .f
% e’:{::“:‘

the Appllcant This make he sup 35,-

In a letter dated 10" March 2020, the Respondent informed the Applicant that payments

made to the Applicant’'s expatriate staff as stated in the Applicant’s records had been
treated as consultancy fees due to the fact that the Applicant had not provided proof of
their employment. The Applicant provided the required proof and the assessments in

question were vacated save that in respect of Ms. Silvia Halfon. Ms. Halfon is also referred
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to in these documents as Madam Silvia. Exhibit C53 at page 48 of the Joint Trial Bundle
shows that Ms. Halfon was paid the sum of USD 25,000 by the Applicant on 31st May
2016. On 17" November, 2020, the Applicant wrote to the Respondent and stated that
the payment of USD 25,000 made to Ms. Halfon was a refund of money that she had lent

the company.

On 19" August, 2021, the Applicant wrote to the Respondent S| fﬁ%f%’tMs Halfon was
a Director of the Applicant and had not provided any consultagny services; meApplicant

therefore requested that the assessment imposed on the baws of the rov15|of such

services ought to be vacated. This position is repeat’y %N thé%v};ness statement of Mr.
Shimon Halfon dated 12" September, 2022, at paragraph 9;‘5’12 e Res%ﬁﬁ% n the other

hand asserts that the Applicant has failed @2’{@3@% i

¢flalfon was its employee
during the period in question. By virtuggof % %%‘" Agpgals Tribunal Act, the
a

Applicant is under the duty to prove tha tax assessed was excessive or that the

taxation decision should not have been madeﬁfg_

“,&?,

Applicant must on a balance& robablhtles proveihiat neither Withholding tax nor VAT
e

applies to the payment of>fUSD 259%% to

The reason glveﬂgby the Apﬁ%‘%

alfon.
for th é‘ayment was that it was a refund of a loan

Qould ive been made differently. The

made by Ms. Hal ﬁ%}o the App int. Subsequent letters from the Applicant to the
Respondg Ma;%t men '%Q t%fnstead state that Ms. Halfon was a Director of the
Applighnt and di
of ﬁ whn%ﬂ%ﬁgp had made to the Applicant, then the Applicant ought to have
prowded‘:pwgof of this. For instance, by providing a loan agreement or failing that proof of
dlsbursemefiz\é?thls loan by Ms. Halfon to the Applicant. The Applicant has provided none
of these. The anfital returns of December 2017, relied upon by the Applicant show that

ot provud&censultancy services. If the money in question was a refund

Ms. Halfon had ceased to be a shareholder and director as of 26" April 2013. By failing
to explain the purpose of the above payment to Ms. Halfon, the Applicant has failed to
discharge the burden of proof placed upon it by the law.

We accordingly find that the sum of Shs. 68,334,253 is due and payable by the Applicant.
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(d) Shs. 95,633,984, under Sch. V, arising from an assessment in respect of
purported undeclared imports.

The assessments under this Schedule relate to imports purportedly made by the

Applicant but not declared to the Respondent. A breakdown of the above sum can be

found in Exhibit RE46. The Applicant has submitted in respect of the above that it made

orders to Global Machinery Ltd, Rock Plant Kenya, Stetson Industrial Equipment and

Almog Technical Services and made the requisite payments. %My the time of the

audit by the Respondent the goods had not been delivered. ffhe Applica tated that it

: S
had no obligation to declare goods not delivered and that t e did eX|s zany legal
.;';; o

requirement for it to make declarations of short del .es tagkustoms. The#Applicant
N K @
5 :

o S e N
o anfitosprovide entries while
R <
S

201

2

A &8

s ! o
* . ¥
ysthe said

2

Lo
fatns

G,
guestion W4g written by the Respondent on 18" November, 2019.

b) The period from the time the money was remitted to the suppliers, to the time the
Applicant was notified of the audit by the Respondent, is 13 months for Global
Machinery Ltd and 25 months for Stetson Industrial Equipment. This is an unusually

long period for a business to wait for imported goods. Even if it is accepted that the
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goods in question had not yet been delivered by the time of the audit surely it ought
to have been delivered by the time the Applicant filed this application in the year
2021. The Applicant has not provided evidence by way of correspondence between
it and the suppliers to explain the delay or non-delivery of the goods. It is hard to
believe that a business can make payment for goods and take no steps against the
sellers for delay or non-delivery. We find that the reasons given by the Applicant for

non-declaration of the above imports are not credible and, ijgféﬁgeerdlngly rejected.

" The Applicant is liable to pay both the sum of Shs. 3, 1%&} 180 in respee of Global

Machinery Ltd and Shs. 34,355,835 in respect of Stetscs xIndustri Eqwﬁ@ent

: &
| o%ﬁ%%;g‘éigé?wices are

igant do not tally with the

The assessments in respect of Rock Plant Kenya ant
based on the fact that the entries provi ”byq%;,e Ap 2
amounts stated in the Applicant’s Iedger an%;‘lge mvo%g?fﬁ%ded by the Applicant.
The Respondent has submitted in ect R lant Kenya Ltd that the total
amount under Entry No. C28128 pré%’Q d b?/%%g

declaration of imports is l’%afferent from the awg g nt in the Applicant’s ledger. The

g
Respondent has su@?mjttedq !%t

Applicant as evidence of

spect of;ggg Technical Services Ltd that entries
Doto invéee no. 111149191 dated 16th September

2017. @

.

In re)gp’onse apat;fisfrom statil gjthat the goods in question were not delivered and

;%ig’} the Applicant ha Q\e,;og’\gatlon to declare short deliveries to the Respondent,
the Appligar

e tdoes not provide any meaningful explanation as to why the amount in

f

’{

é,,entry In respec %\??Rock Plant Kenya Ltd does not tally with that in its ledger nor
why ent ies C31658 and C37892 not relate to invoice no. 11/149191 in respect of
Almog '%%%hlcal Services Ltd. The onus, as stated above, is on the Applicant to
prove on a balance of probability that the goods in question were declared as
imports. By failing to provide any credible evidence as proof that the goods were
declared the Applicant has failed to discharge this onus. We accordingly find that
the Applicant is liable to pay both the sum of Shs. 14,503,524 in respect of Rock

Plant Kenya Ltd and Shs. 43,606,445 in respect of Almog Technical Services Ltd.
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Having determined as above, we find that the Applicant has failed to prove on a balance
of probability that the assessments in question were improperly issued. This application
is accordingly dismissed with costs.

Dated at Kampala this .......! l . ; j .. A

MR. SIRAJ ALI
CHAIRMAN
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