THE REPUBLIC OF UGANDA

IN THE TAX APPEALS TRIBUNAL REGISTRY AT KAMPALA

APPLICATION NO. 008 OF 2023

KISOZI COMPLEX (U) LIMITED..........ecvvneeeneennnnnn. AF;PLICANT

VERSUS

UGANDA REVENUE AUTHORITY

perlod J y 2020 — April 2020. The Respondent carried out an audit to

ut. tax credits and disallowed input tax credit arising from the purchase of

construction materlals for apartments under construction. The disallowance led to the

verify the
issuance of administrative additional assessments totaling Shs.159,899,733.

The Applicant objected to the assessed tax on the grounds that the disallowed input tax

was valid and creditable.



Whilst reviewing the Applicant’s objection, the Respondent conducted a site visit and
established that the input tax claimed by the Applicant related to the purchase of
construction materials for a building still under construction, which had only reached 40%
completion. The Respondent stated that the layout of building is indicative of residential
apartments which supplies are exempt from VAT. The Respondent further stated that as
the structure was incomplete, it could not serve as a serviced apartment as this use could

not be ascertained.

The Respondent therefore maintained its earlier position hence this application.

2. Issues for determination
The issues for determination before the Tribljn‘ are:’

()  Whether the Applicant is entitied to th

(i)  What remedies are available for the part .

3. Representation

lispute arose.when the Respondent disallowed the input tax credit arising from

ide to the Applicant for the construction of residential premises.

The witness te‘“‘stiified that the Applicant charged and accounted for output VAT on all
taxable supplies made to its business. The Applicant availed invoices and proof of
payment of suppliers, VAT returns, and bank statements, marked A4, A1 and AS5. The
witness further testified that the Applicant incurred input VAT on its business purchases
amounting to Shs. 209,122,466.



Mr. Echasa Patrick testified on behalf of the Respondent. His testimony was based on
findings from a site visit conducted by the Respondent’s objections team. Mr. Echasa

stated that, at the time of the site visit, the construction was only 40% complete.

Mr. Echasa testified that the he inspected the building, its layout included bedrooms,
kitchens and living rooms. Therefore, the building is residential property, which is an

exempt supply under the VAT Act.

4. The Submissions of the Applicant

The Applicant contended that i

being constructed:

The Applica ited Section 28 of the VAT Act which provides that a taxable person is

entitled to credithﬁrfgr the input tax paid on goods and services used in the course of making

taxable supplies.

The Applicant cited Enviroserv (U) Limited v Uganda Revenue Authority, Application
No. 24 of 2017 and Chestnut Uganda Limited v Uganda Revenue Authority,
Application No. 94 of 2019, where the Tribunal held:



“For the Applicant to be entitled to the input tax credit under this section, the Applicant has to

prove the following;

i) The Applicant is a taxable person
i) Taxable supplies have been made to the Applicant during the tax period
iif) The taxable supplies were for use in the business of the Applicant.”

The Applicant argued that the construction materials purchased were directly linked to its

business of the real estate development/constructlon which quahﬁes as:;a taxable activity

section 1(I) of the VAT Act.

The Applicant further contended that there is

regust atlon was onIy in respect of its

Respondent’'s argument that the Appl|ca

commercial property in Nakasero, was errob’:rzle
VAT Act and stated that VAT:registration is in r

activity.

T Apkphcant cited section 6 of the

spect of a person and not a business

The Applicant submitted that he Re; yondent’s statement of reasons revealed

) argued~th§f§§ince the Respondent did not challenge the authenticity of the
tax invoices :or the fact that the supplies were made, there was no legal basis for

disallowing t |nput tax claim. The Applicant contended that the disallowance was

unjustified, as the VAT Act clearly entitles the Applicant to claim input tax on taxable

supplies, provided the necessary documentation is in order.

In the present case, the Applicant furnished the Respondent with original tax invoices
during the audit, and the Respondent had ample time to verify them right from the audit

stage through to the objection process.



The supplies were for use in the Applicant’s business
The Applicant submitted that the taxable supplies in question were for use in the

Applicant’s business of construction and real estate. Section 28 (7) of the VAT Act
provides:

“For the purpose of subsections (1), (2) or (3) “business use” or “use in the business” applies only

to the related business, generating a taxable supply.”,

The Applicant submitted that the above provision implies that ”"&2 on is entitled

at the claim for

d exclusively for the

use will be as rtained upon completion depending on the forces of demand and supply.

The Applicant also submitted that if the Respondent’s argument is that the building under
construction will be used as a residential apartment, which is an exempt supply, the
Respondent ought to have applied the apportionment formular in section 28 (9) of the
VAT Act. However, even if the Respondent were to apply the apportionment formular, the

Applicant would still be entitled to all the input tax credit for the period.



5. The Submissions of the Respondent

In reply, the Respondent maintained that the Applicant was not entitled to claim input tax
on the construction materials used for building its residential apartments whose supply is
exempt from VAT under paragraph 1(f) of the Third Schedule to the VAT Act.

“For purpose of subsection (1), (2) and (3), ‘business us A

only to the related business generating a taxable supply’.

claim for input tax credlts i

property.

both taxable .and exempt supplies. However, as the Applicant’s building is still under
construction ari"débnly 40% complete, it was not in position to make any supplies, whether
taxable or not. Therefore, the formular could not be applied in respect to the Applicant’s

claim for input tax credit.

Retrospective application of Section 28 (7) of the VAT Act
The Respondent submitted that the Applicant’s contention that Section 28 (7) of the VAT

Act does not apply to its input tax credit claim was misconceived. The Applicant argued



that at the time of their 2022 application, the VAT Act did not define the terms “business
use” or “use in business.” Therefore, the Applicant asserted that the subsequent
introduction of Section 28(7) in 2023 could not apply to its claim since laws do not operate

retrospectively unless explicitly stated.

The Respondent submitted that it is indeed a well-established principle of statutory

interpretation that laws are presumed to operate prospectively, espemally where they

impose new burdens or alter existing obligations. This prlnC|pI"f f’ensures th

are protected, and individuals are not subjected to new legal obllgatlonsj“for actlons that

occurred before a statute’s enactment.

The Respondent submitted that Section 28(7) was: ctefd o alter existing rights or

must be evaluated under the clarified standard of “use in business.”

In support of the above submission, the Respondent cited the case of R. Rajagopal
Reddy v Padmini Chandrasekharan (1995), where the Supreme Court of India held that
clarificatory amendments are presumed to operate retrospectively, as they explain the

original legislative intent without altering vested rights. The Respondent urged the



Tribunal to apply Section 28 (7) retrospectively, as it reinforces that input tax is only

creditable with taxable business activities.

The Applicant’s claim for input tax being premature

The Respondent submitted that the Applicant’s claim for input tax credit was premature
pursuant to paragraph 1(f) (v) of the Third Schedule to the VAT Act. This provision
exempts residential property from VAT unless it qualifies as commercnal premises or

serviced apartments.

characteristics of a service apartment. The property’s in’cdmpléfé‘f'st

able supplies suggested that it fell

supplies. Since the building had not yet been*

any input tax claim at this poin

In rejoinder;:the Applicant submitted that the Respondent’s reliance on certain sections

of the VAT Act and its interpretation of input tax credits was misplaced and misapplied to
the facts at hand. Regarding section 28 (7) of the VAT Act, the Applicant reiterated that
the section could not operate retrospectively to disallow input tax credit on construction

materials purchased prior to its introduction.



7. The determination by the Tribunal

Having listened to the evidence and studied the submissions of both parties, this is the

decision of the Tribunal.

The Applicant is a company that is engaged in development and letting of properties on

a commercial basis. It applied for a VAT refund due to excess inp

_over output VAT
for the period from July 2020 to April 2022. The Respondent onducteé an_audit during

he Applicant is entitled to the refund of

construction’materials used to construct a building.

its-for purposes of‘calculatlng the tax payable. The section provides:

“(1)...a cred t sA allowed to the taxable person for the tax payable in respect of —
(a) all taxabl supplles made to that person during the tax period:
if the supply or /mpon‘ is for use in the business of the taxable person.”

In Enviroserv (U) Limited v URA TAT 24 of 2017, the Tribunal decided that for an
Applicant to be entitled to the input tax credit under this section, the Applicant had to
prove the following;

i) The applicant is a taxable person:




i) Taxable supplies had been made to the Applicant during the tax period and

iii)  The taxable supplies were for use in the business of the Applicant.

All the above three elements must be present for a claim for input VAT to succeed.

In the present case, the Respondent does not dispute that the Applicant is a taxable

person. The Respondent also does not dispute that fact that taxab sﬁbplies were

made to the Applicant during the tax period.

business”.

It is not in dispute that the Applicant is engaged in the business of letting properties for
commercial purposes. The Applicant has a commercial property and the second

property, which is the subject matter of the dispute is under construction. The Applicant
stated that they intend to let the property out as serviced apartments depending on the

forces of demand and supply at the time when construction is completed.

10



Whilst the Respondent does not dispute that the Applicant is in business, it seeks to
ringfence the input tax claim to the construction project alone and not the entire

business of the Applicant. The Respondent argues that the construction project is not a

related business, generating a taxable supply.

used for the construction of the mall. The Respondent dlsaj' wed th‘e\gppg;t;VAT credit

on the grounds that the Arena mall, for which:tk nt was claiming VAT was still

under construction. The Respondent also:a

was making related to advertising.

The Tribunal, in finding for the‘Applicant, held that thiere was nothing in the VAT Act to

The effect the above definition is to restrict the input VAT claim to related businesses

generating the fg&able supply. This restriction was not in place at the time Chestnut
was decided and hence the Tribunal's decision regarding the absence of any
restrictions in the VAT Act.

When the definition of “use in business” is superimposed into Section 28 (1) of the VAT

Act, which lays down the conditions for a claim for input VAT, it effectively states that a

11



person will be allowed a credit for input tax on all taxable supplies made to that person

during the period if the supply is for the related business, generating the taxable supply.

Therefore, the question that should be answered are:
a) whether the supply of construction materials was in respect of a related business?

b) whether the related business is generating taxable supplies.

There is no dispute that the Applicant is in business. What is in'dispute |sﬁwhether the

Applicant’ business, i.e. the development and letting of properties is a related‘bdsmess

relative to the kind of supplies made to it, the suppllesil"

/construction materials.

Therefore, what.is the plain meaning of the word “related™?

The 10 Edition of Black’s Law Dictionary at page 1479 defines “related” to mean:

“Connected in some way; having relationship to or with something else < a closely related

subject”.
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In addition, the 9% Edition of the Oxford Advanced Learner’s Dictionary defines

“related” to mean:

“to be connected with something or somebody”.

Having looked at the above definitions, the following questions come to mind- is the

render the\bUi's‘ir]’ess non-related.

The second test is whether the Applicant’s business is generating taxable supplies?
Again, the answer is yes. The proof is in the monthly VAT returns filed by the Applicant
which show that in the taxable period for which the refund was sought, the Applicant

made taxable supplies (see exhibit A1, pages 1 -119 of the joint trial bundle).
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The Respondent has submitted on the intended use of the building under construction
as well as the stage of completion being only 40%. In our view, whether the building is
eventually let as service apartment or not is inconsequential at this point in time as this
is merely speculative. At this stage, it is impossible to determine with certainty what the

use of the property will be. Even the Respondent’s submission that the property will be

used for residential purposes is speculative.

undertakes various activities such as the purchas
feasibility studies, architecturailfif~

interior design etc.

for |nput \ AT to activities which constitute a business, it was unjustified

for the Respondent to deny the Applicant’s claim.
Lastly, the spirit of input VAT credits is to encourage investment and promote economic
activity. The Respondent desires to partake in the harvest only and wants nothing to do
with the sowing / investment. Investment precedes and is the bloodline for income
generation. Therefore, it is critical that tax administrations are seen to enable and not

stifle investment activity.
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In conclusion, we find that the Applicant is entitled to the input VAT credit as provided for
in section 28 of the VAT Act for the following reasons:

(i)  The Applicant is a taxable person;

(if)  Taxable supplies were made to the Applicant during the tax period

(i)  The supplies made to the Applicant were for use in its business.

(iv) The business of the Appllcant is a related business as the Appllcants business of
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MRS.CHRISTINE KATWE
MEMBER

Dated at Kampala this

MS. CRYSTAL KABAJWAR?
CHAIRPERSO
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