THE REPUBLIC OF UGANDA
IN THE TAX APPEALS TRIBBUNAL AT KAMPALA
APPLICATIONS NO. 025 OF 2020

GAME DISCOUNT WORLD (UGANDA) LIMITED
VERSUS

i
¢

This ruling is in respect of a prelimina‘@;quectié'&faised by

4

€ _fé"spondent that the above

application is time barred.

The applicant filed an épp’xlicatio‘hj*:ir_ijthe Tax Appvé;é‘ls TriB'unal seeking to review import
duty, withholding tax and \/“alge;ﬁddé‘d:'ﬁgx (VA_T;-T)‘gs'VSessments of Shs. 21, 485,110,040
issued by the resp'g”ndent on it forthe pér"“iog;ﬂdg'ly*r2‘013 to December 2017.

Sométimé aroﬁ‘ﬁdig‘“ July2019 the r;e:‘f')sfpondent informed the applicant of an audit finding
done on itwhich indicated a taX|igbility of Shs. 32,907,788,016. On 9" August 2019, the
applicant dB}é\gtfea:to th"ejﬁ;ﬁﬁdiﬁng and applied to the Commissioner to review the decision.
On 18t DecemBé’f'2f019, tﬁwé:;eﬂspondent reviewed the decision and communicated to the
applicant a tax Iiability‘»gf Shs. 21,485,110,040. On 20t January 2020 the applicant wrote
to the respondent objécting to the respondent’s decision. On 5t February 2020, the
respondent wrote to the applicant maintaining its position. The said communication was
received by the applicant on the 6t" February 2020. The applicant filed its application

before the Tribunal on 6% March 2020.
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The applicant was represented by Mr. Ronald Kalema while the respondent by Mr. Ronald
Baluku, Mr. Aliddeki Alex Sali and Mr. Sam Kwerit.

The respondent raised a preliminary objection that the applicant’s application was time
barred. The respondent cited O.15 r.2 of the CPR which provides that a court may try any
issue of law which may dispose of a case. The respondent also cited Mukisa Biscuit
Manufacturing Company v West End Distributors Ltd. [1969].EA 696 where it was stated

Gunts
/;shas been pleaded which arises

that a preliminary objection consists of a point of law whi
-\&jr&d
by clear implication out of pleadings and if argued as a prellmlnary point may dispose of

.“t 7

the suit. The respondent contended that S. 23040f the Ee Afrlcan h omn%unlty Customs
Management Act (EACCMA) provides that a person sha I

dge an appea;,;‘_ ithin forty-

five days after service of the decision. Ter sp

”*’d\_cnsmn The respondent

da &9 solldafed ‘

Appeal 75 of 2000 where the»‘s ? rt stated that i ehne%et by statutes are matters of

also cited Uganda Reven uthor/ty 33"

}operfies Limited Civil

substantive law and nq@@ere chmcahtles '\T e respondent further cited Cable

Corporation v Uganda Revenue Authons* .Civil A&)eal 1 0f 2011 where the court observed
@, O

that the respondeﬂéﬁ’ioes not *4;__ powe

respondent argued tha%%ZObJeCt'o

f%f review its objection decision. The

demsnon 0%@6t | _
EACCMA. |

C

Without prejudice, t ‘eﬁspondent argued that time for filing the application began to run
after the service of the taxation decision of 18" December 2019 and not that of 6t
February 2020. The letter of 6th February 2020 merely maintained the position stated in
the letter of 18" December 2019. The application is still outside the mandatory 45 days’

period prescribed by the EACCMA.
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In reply, the applicant conceded that the respondent can raise a preliminary objection at
any time during the trial. The applicant also raised a preliminary objection. It contended
that the respondent filed its Form TAT 2 on the 16" April 2020 outside the prescribed
time. Therefore, the respondent does not have locus standi in this matter nor can it raise
a preliminary objection. The applicant argued that S. 17 if the Tax Appeals Tribunal Act
provides that the respondent ought to have lodged a notice of the decision, a statement

giving reasons for the decision not later than thirty days from being served with served

with the application. This is similar to Rule 14 of the "afoppeaIs Tribunal Procedure
Rules. The applicant submitted that it served the respondent with the appllcatlon on the
6™ March 2020. The respondent therefore filed, |ts statement@f re \"‘\Jon outside the

mandatory 30 days prescribed by the law. The appllcant CIt@d the above ease of Uganda

he has no right to appear or be heard in a spec:r »led proceedlng The applicant argued

that therefore the respondent\does have right to be heard The respondent is improperly

‘.::?

In respect of the espondents prellrnihary obJectlon the applicant argued that it was
ks tw

the objectlon decrsmn was the letter of 9" September 2019 or that of 18t December 2019.
The applicant contended that the objection decision that was made in respect to its

application was made on 20t January 2020.

The applicant also contended that the letter of 9th September 2020 was not an objection
within the meaning of S. 229(4) of the EACCMA. The applicant contended that the
respondent has never communicated an assessment of Shs. 21,485,110,040. The

applicant contended that S.17(1)(a) of the Tax Appeals Tribunal Act requires that form
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TAT 2 is lodged with two copies of the notice of the decision. The respondent did not
lodge the letter of 9" September 2019.

The applicant submitted that if the Tribunal was to consider the letter of 18" December
2020 as the objection decision, it would be time barred. The applicant contended that it
submitted its application for review on 9" August 2019. This would make the objection
decision illegal and of no consequence. The applicant cited  Republic v The Commissioner
of Customs Services, Ex parte Tetra Pak Limited MA 22 of 261 0 where the court stated
that S. 229 (4) of the EACCMA requires that thea?

Comm|SS|oner must make and

& gemsron is made
‘. :229(5) is deemed to have

e

assessment or decns'on made By;ihe Tespondent is a new decision that creates a fresh
A

cause of acti or theﬁaggrleved taxpayer. The applicant cited Stanbic Bank Holding

Limited v Ugan a'Revenue Author/ty TAT Application 14 of 2018 where the Tribunal
stated that:

LN
“...whenever the"respondent issues an assessment or makes a decision, an aggrieved
party has the option of objecting to the said decision. It is irrelevant whether a demand or
an assessment is made or not but it is a decision. The said assessment or decision creates
a fresh cause of action. Taxation is like trespass.”

The applicant contended that the letter of 18" December 2020 created a fresh cause of

action.
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The applicant prayed that the Tribunal finds that the respondent form TAT 2 lodged is
time barred. The respondent has no locus standi to appear in this application nor raise a
~ preliminary objection. The preliminary objection is not merited and should be dismissed

with costs.

In rejoinder, the respondent contended that the preliminary bjectlon by the applicant is

diversionary. The respondent contended that a court i |s$ qwred to determine the legality

> l nght |n}kaw to argue issues of law only. The

é%f’do [1972] 1 EA 356 where the court said

it has dlscretlon to al!ow a defendant to be heard. It argued that the Tribunal has

In rejomder to the flrsti:apphcants preliminary objection, the applicant argued that the
provisions of the Tax Appeals Tribunal Act do not grant it discretion to extend time for the
respondent to file a defence where there is no valid defence filed. The applicant cited Rio
Insurance Co. Ltd. v Uganda Revenue Authority Application 6 of 1999, where the court
stated that although S. 23 (now 22) of the Tax Appeals Tribunal Act empowers the
Tribunal to direct the application of rules of practice and procedure of any court such
powers are limited by S. 18 (now 17) of the Act which does not allow the Tribunal to
extend time to enable the respondent to file late documents. The applicant argued that

the Tribunal has no discretion to grant the respondent locus standi to argue its application.
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Having read the submissions of the parties this is the ruling of the Tribunal.

In this application there are two preliminary objections. The first one was raised by the
respondent in respect of the legality of the application while the second one was in respect
to the statement of reason lodged and the locus standi of the respondent in this matter.
The preliminary objection of the respondent was raised flrst and therefore it has to be

addressed first as it was the first in time. We shall then;,ad ress the one of the applicant

and appreciate its consequences.

finding done on it which indicated a’\!gya:blllty
the applicant objected to the audit ﬂndlngs

gé':‘ln respect to which method of customs valuation

te tne appllcants imports. The dispute fell under the East African
Community Customs Management Act (EACCMA). S. 229(1) of the EACCMA provides
that:

should be app

i,
“A person directl;\affected by the decision or omission of the Commissioner or any other
officer on matters relating to customs shall within thirty days of the date of the decision or
omission lodge an application for review of that decision or omission.”

S. 229(4) of the same Act provides that:

‘The Commissioner shall within a period not exceeding thirty days of receipt of the

application under subsection (2) and any further communication the Commissioner may
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require from the person lodging the application communicate his or her reason in writing
to the person lodging the application stating the reasons for the decision.”
S. 230 of the EACCMA provides that:
“(1) A person dissatisfied with the decision of the commissioner under section 229 may
appeal to a tax appeals tribunal established in accordance with section 231.
(2) A person intending to lodge an appeal under this section shall lodge an appeal with

forty five days after being served with the decision, and shall serve a copy of the

appeal on the Commissioner.” ‘
After a customs post clearance audit, the commission rv communicated o the applicant
around 9" July 2019 a liability of Shs. 32,907,788,0 On 9t KSeptember 2019, the
applicant objected to the audit. Under S. 229(4% the“ -\"mmlssm?ner had 30 days to

communicate his decision which he did not do. The apphcant d|d not elect to treat the

‘Te
omission of the Commissioner to make a ecl51

Vi b

3!

made a decision. On the 18" Decemﬁb_ 2019, avm"g re\{lézw”‘“

h N "’”ﬂ’fﬁ
the respondent issued a revnsed tax ||ab[L;£y of Shj";g1 485 0, 040 The said letter was
Lot
served on the applicant on the 19”‘ DecembeL 2019f By f|I|ng an application before the

%’n
Tribunal when the timet for the commlssuoner to‘c' munlcate his decision to the apphcant

g,..

contention. In |tf_ﬂ’app||cat|on he appllcant dld”not raise the issue of omission of the

Commissioner makli‘;gi a decision [
Therefore the. de |S|on‘t;;&apphcant is"" khallenglng is the decision of 18" December 2019
ake dqugn Under S. 230 (2) of the EACCMA the applicant

and not the omlssmn to make
n appeal W|t'hf.the Tax Appeals Tribunal within 45 days from the

\put5|de prescribed time as a ground for review.

was obllged 104l e
date of servic ?J{he decis;pn, i.e. from 19" December 2019. The forty-five days would
have expired around 3rd February 2020. The applicant filed its application on 6" March

2020 meaning it was trme barred.

The applicant objected to the respondent’s decision by a letter dated 20t January 2020.
On 5! February 2020 the respondent wrote to the applicant which letter was received on
the 6t February 2020. In Cable Corporation v Uganda Revenue Authority Application 6
of 2020 the Tribunal cited Uganda Revenue Authority v Uganda Consolidated Properties

(supra) where it was stated that:
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“In the law of limitation, as | know it, writing letters even those with negative contents, may
have the undeserved effect. of reviving an otherwise stale cause. In this case it did just
that and we up-date the decision to mid-June 1999.”
The Tribunal was of the view a letter can rejuvenate a cause of action. The Tribunal stated
that: “We agree with the applicant that time continues to run if there is further
communication that opens the subject by reviewing the assessments.” In Cable
Corporation (U) Ltd v Uganda Revenue Authority, High Court Civil Appeal No.1 of 2011

the High Court was of the view that the Tribunal \ﬁ"s |en|ent by allowing further

communications to extend the time for frllng an apphcai n It was of the view that once a

Hatk:

or notice. In this case we do not have an objectlon deck

over zealousness on the respondents’"‘ ”art that*lt,js oblrged to reply all communlcatlons

'«qa‘r

s noted goes back to the respondent with

t"”"atron decision. As a result, the tribunal is at times

jons from't e respondent and has to choose from them the final

X %& -
faced W|th multlple d'"e‘_’; "
decision. Where;'the taxes: .{have been reduced, it reduces the complexity of the dispute
before the Trrbun

Therefore we take the last decision made as the one that counts.

:L]

The Tribunal has to ask itself whether the letter of 5th February 2020 reopened the matter
or was a new decision. A perusal of the said letter does not show so. The said letter states
that; “... we would like to inform you that our decision as earlier communicated and as
stated above still stands and is final.” The letter maintains the position stated in the letter
of 18t" December 2019. Therefore, the letter of 5™ February 2020 did not revive any cause

of action. This means that the applicant’s case is still time barred. In Uganda Revenue
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Authority v Uganda Consolidated Properties Ltd Civil Appeal No. 75 where the Court of
Appeal held that: “Timelines lines set by statutes are matters of substantive law and not,
mere technicalities and must be strictly complied with”. Therefore, the applicant ought to

have complied with the timelines set in the EACCMA.

The applicant contended that the statement of reasons of the respondent was lodged out

of time. The applicant served the respondent its application.on the 6t March 2020. The

5 \

the 160 April 2020. S. 17 of the

respondent filed its statement of reason TAT form 2 o

Tax Appeals Tribunal Act provides that:

“17. Lodglng of material documents with thegnbuna! 3

lodge with the tribunal two copies;

ik,

(a) the notice of the decismn

(b) a statement giving the reagg&ns for the decnsmn “and’
F acument in the éemsnon maK r's possesswn or under his or her
. N b

The respondent does not"*“__"
2020. Having béen served wft‘w {
n ".v n 6" April 2@%9 There{gl;e".the statement of reasons is

'respondent therefore is not entitied to have locus standi in this

time barred

Ips Q at then is the fate of the application. In Mukula International
Limited v Card/nal Nsubuga ClVlI Appeal 14 of 1982 it was stated that once an illegality is
brought to the attentlon of court it takes precedence over all pleadings. It has been
brought to the attention of the Tribunal that the application filed by the applicant is time

barred. That is an illegality that the Tribunal cannot ignore.

Furthermore, in Katuntu v MTN Uganda and another HCCS 248 of 2012 the court stated:

“The question of whether there is a proper defence on the merits to the action is a matter

that can only be considered if the court finds that the suit is properly before court.”
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The Tribunal like any other court would first need to look at the legality of the application
before it, before it can address the legality of the statement of reason. In other words, the
Tribunal has to determine the objections to the application being time barred before it can
consider those in respect of the statement of reasons being lodged outside the prescribed
time or the issue of locus standi. Without prejudice, even if the statement of reason is
struck out, the Tribunal on its own motion or within its own discretion can determine the

legality of the application before it.

Therefore, this application is dismissed. Since the respondent does |

bl i

ot have locus standi

it cannot be awarded costs. No order as to cos~

Dated at Kampala this

\\
MR. ALI SIRI-\'jTUlr]AV

MEMBER

DR. ASAM GENYI

L

CHAIRMA B
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