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2. Issues for determination

The main issue for determination by the Tribunal is whether the Respondent was

justified in recharacterizing the Applicant'’s related party loan into income.



3. Representation

The Applicant was represented by Mr. Deus Mugabe while the Respondent was

represented by Mr. George Ssenyomo and Ms. Joan Agasha.

Mr. James Sekandi the Applicant’s General Manager, in his witness statement, stated
that the Applicant owns a property located at Plot 92, William Street. The property is
the Applicant’s primary source of income. On 11 January 2020, the Respondent issued

an administrative additional assessment of Shs. 154,171,395 as tax assessed on a

related party loan.

he confirmed th: e Ioanzhas at all times been disclosed in the Applicant’s financials

statements.

Mr. Christiopher Baluku an officer in the Respondent's department, in his witness
statement stated that the Respondent raised an assessment due to the Applicant’s
unsupported loans of Shs. 513,904,648. The Applicant objected on grounds that they
were willing to provide information to support their objection. On the 22 May 2023, the
Respondent issued an objection decision disallowing the objection for failure to

provide sufficient evidence to support the related party loan.

4. The Submissions of the Applicant



The Applicant submitted that it operates a rental business and has only one property.
At the time when the property was acquired, the Applicant was a new company and
did not have the financial resources; it required USD 300,000 to acquire and renovate
the property. It decided to acquire the property through debt finance from its
shareholders payable in 10 years' time from 2004. The loan was documented by

execution of a loan agreement.

The Applicant submitted that the loan has been disclosed in its audited financial

statements and income tax returns since 2004. In 201 when the loan agreement

lapsed, the balances became payable. However, duﬂ “to the Applicant’s financial

position, the lenders agreed to extend the loan for a further ten y

The Applicant further submitted that in 2018‘35"

Applicant’s loan as income and raised

The assessment w s out of time

The Applicant contended that if the loan was a running loan from 2004, the
Respondent could not in 2018, 14 years later raise an additional assessment. Such
an assessment was time barred. It had to recharacterise the same within three years.
The Applicant relied on Kasese Cobalt Company Limited v URA High Court Civil
Appeal No. 04 of 2021.

No evidence as to tax liability



The Applicant cited Kabayiza R. Brian versus Uganda Revenue Authority, Civil Suit
No. 208 of 2016 which stated;

“Therefore, the government's goal to generate more revenue internally should not be pursued
without regard to the need to ensure that justice is done to the taxpayer in all circumstances.
The balancing act should ensure that the taxpayer is not unfairly obligated to pay disputed tax

arbitrarily without regard to the evidence pointing to the tax liability."”

The Applicant submitted that there is no evidence leading to any income other than
what appears in the return of the Applicant for the year.2018. No evidence points to
an additional tax liability and the Respondent’s behavior should not be condoned by
this Tribunal.

Nature of the Applicant's business

“amounts of Shs. 513,904,684.00 leading to an
2 :Shs. 154,171,395.00 by the Respondent was neither
income earned by Applicant for it to qualify as chargeable income for income tax
purposes. It was an iﬁférparty loan taken by the Applicant in the year 2004 and one

that the Respondent has had knowledge of for the last 20 years.
Application of Section 91 of the Income Tax Act.

The Applicant submitted that the nature of the Applicant's loan is not one
characterizable under Section 117 (former 91) of the Income Tax Act. The Applicant

argued that this provision is an "Anti-Avoidance" provision. The Respondent did not



follow the applicable rules when it chose to recharacterise the Applicant's loan as

income. The recharacterization was therefore illegal.

The substance of the Applicant's transaction

The Applicant submitted that this was a commercial transaction, where the Applicant

borrowed money from its shareholders which it is bound:to pay by virtue of the Loan
Agreement executed in 2004. The Respondent does not deny thﬂis fact and has not

adduced evidence to the contrary.

TAT ApplicationNo. 06 0 2018, the Tribunal found that the Applicant followed all the

required account :standards, and the Respondent had no right to re-characterize

the Applicant's loan into income from an accounting point of view.

The Applicant submitted that the evidence shows that the substance of the transaction
was that there was a loan between the Applicant and its related parties. This was not
denied by the Respondent. The Respondent did not adduce any evidence to show

what substance of the transaction that it upheld.



The Applicant submitted that the power to re-characterize is statutory. In East African
Breweries International Limited v Uganda Revenue Authority, Application No.14
of 2017, the Tribunal stated:

"The commissioner's power to re-characterize a transaction cannot be faulted unless there
were satisfactory explanations. The Tribunal will not interfere with such powers unless it is
shown that the decision of the Respondent was illegal, irrational or was made with procedural

impropriety”.

The Applicant invited the Tribunal to find that the Resp

evidence to show that the substance and form conflicted. The Applicant prayed that

ent has not adduced any

for orders that:

a) the Applicant's application be granted,;

b) the additional assessment vacateg“"

c) the Applicant be granted interest on deposited as*30% of the
disputed; and

d) costs of this Application.

The Submissions of the Respondent

b) Disregard a tra ] tion that does not have substantial economic effect,

¢) Re-characterize a t nsaction the form of which does not reflect the substance,”

The Respondent submitted that the Commissioner General is clothed with powers to
re-characterize transactions which do not reflect economic or substantive effect by

looking at the substance of the transaction over form.

The Respondent submitted that they reviewed the Applicant's income tax returns and
established that the Applicant had an unsupported loan balance of Shs. 513,904,648
purportedly from its shareholders. On the 24 April 2023, the Respondent requested



the Applicant to provide supporting documentation such as the loan agreement, bank
statements to support the loan as claimed in the Applicant's returns and financial
statements which the Applicant failed to do. Without evidence, the Respondent was

entitled to re-characterize the transaction.

The Respondent cited East Africa Breweries International Limited (Supra), where
the Tribunal held:

“The Commissioner's powers to re-characterize a transaction cannot be faulted unless there
are satisfactory explanations. The Tribunal will not interfere:with such powers unless it is
shown that the decision of the Respondent was illegal, irr. al or was made with procedural
impropriety”.

was a mere forn

The Respondent CIteq;Downtown Forex Bureau Limited and 2 others v Uganda

Revenue Authority Application No. 4 of 2012, where the Tribunal held:

"The effect of Section 91 of the Income tax Act (now Section 117) would be to make the
relevant English cases on tax avoidance applicable to only Section 91(1)(a) and 91 (2). The
statutory powers of the Commissioner to recharacterise a transaction under Section 91(1 )(b)
and 91(1)(c) by looking at its economic effect or substance over form cannot be fettered by
decided English cases on tax avoidance. The transactions a Commissioner may query under
Sections 91(1)(b) and 91(1)(e) need not be part of a tax avoidance scheme. By looking at the



economic effects and or the substance of a transaction some incidences of tax avoidance that

would have previously enabled a subject get away tax free are now trapped by Section 91",

The Respondent submitted that the provision applicable in this matter is Section
117(1) (c) of the ITA wherein the Respondent is challenging the substance of the

Applicant's transaction. The Applicant's contention that the money was sourced as a

loan is inimical to the doctrine of substance over form. In Dominion Taxicab
Association v MNR [1954] SCR 82, the Court held:

“It is the substance of a transaction that mu
rights and obligations of the parties. Sii
transaction, the true legal rights and 0

”,

determine its tax implications?;.

transaction such as unsup

broader econom

z,substancéi
legal form.:The Applicant failed to justify

'erequw‘t:;}gs for obtaining loans thereby undermining the principle of

W as it ogerated a family business and felt such formalities were

unnecessary. Thisr ses the question as to whether the shareholders had authority to
borrow or transact with the company. It is trite law that a company acts and transacts
on the authority, strength and through a resolution duly passed and registered as was

held in the case of Danish Mercantile v Beaumont and Anor (1951).

The Respondent submitted that Regulation 79 of Table A of the Companies Act
mandates directors to borrow on behalf of the company. Board decisions are however
taken by resolutions. For a decision to borrow USD 300,000, it would necessitate the

Applicant to hold a meeting and have a resolution to that effect. In absence of such

8



procedure and prerequisites, the Respondent was justified to re-characterize the

same.

The Respondent submitted that the Applicant claims existence of a loan and therefore
has the burden to prove that the amount in question was a loan by providing supporting
documentation such as a resolution of the Applicant to borrow, minutes of the
company meeting, bank statements to show receipt of the money, receipts to show
withdraw and how the money was utilized or to show if the amount was utilized for

purpose for which it was purportedly borrowed for.

The Respondent submitted that Dr. Alan Shonubi testified that he and his brother

nd not a means of av01d|ng taxes. In

the "R»;Aspondent was justified in its decision. In Commissioner

its transactions. Thef‘ ecordsv are those expected in the ordinary course of business. It did

not offer an explanation:why the loan amount advanced by the related party through Family

Bank was less than the amount ultimately transferred to his account by the Advocates.”

The Respondent submitted that they are entitled to seek information and use it to
establish whether money in the hands of the taxpayer constitutes income subject to
tax and the burden is on the taxpayer to show otherwise. It is not enough for the
Applicant to provide a loan agreement; the Applicant should also demonstrate how the
money was received, utilized, authorisation to borrow and proof of payment of the loan

from time to time. If the Applicant cannot show such evidence, then substance of the



purported transaction cannot be determined and the same must be considered income

and therefore chargeable to tax.
Assessment

The Respondent argued that the Commissioner is entitled, based on the taxpayer's
income return and any other available information, to make an assessment of
chargeable income at their discretion/best judgement. This defeats the Applicant's

argument that Respondent cannot assess chargeable income simply because the

Applicant is in rental business.

The Respondent contended that its decision to re-ché cterize the:Applicant’s income

It exercised

nt failed to

may be aised within three years from the taxpayer furnished the self-assessment

return.

The Responden c;ontende‘dzg that the additional assessments were raised on 11
January 2020, 2 yeavﬂfrom the self-assessment return for the year 2018. The law
provides for three year; from the time the Applicant furnished its return. The Applicant
filed its return in June 2018 which return included the unsupported loan which was the
basis of the assessments. The assessments were within the time prescribed under

the law. The Respondent prayed that the Tribunal finds that:

a) The Applicant is liable to pay the assessed tax of Shs. 154,171,395;

b) The assessment raised by the Respondent is lawful; and

10



c) Dismiss the prayer of the interest on 30% deposited as it has not made in the
original application filed in the Tribunal.
6. The Applicant’s Submissions in Rejoinder

In rejoinder, the Applicant submitted that the transaction the Respondent
recharacterised was both substance and form. There is no evidence to show that it is

not a loan.

The Applicant submitted that the Respondent requested'"6?2documents in relation to

a loan advanced in 2004. This was over 20 years ,,fter the documents had been

look at the la(/'v és is.

The Applicant subm ed that the true commercial nature of this transaction is that it's
a loan, recognizable by the Applicant and payable when due. In such a case, its
substance and form all show that it is a loan. The failure to present to the Respondent
minutes of the meeting and board resolutions does not negate the fact that this was a

loan. The loan is neither denied by the Applicant nor the lenders.

The Applicant submitted that Section 15 of the TPCA requires that documents be kept
for five years. The Applicant prayed that the Tribunal does not fault the Applicant on

11



failure to provide to provide documents as old as twenty years to the Respondent when

the law gives a limit of five years.

The Applicant submitted that the Respondent submitted that the Applicant has a right
to raise an assessment at any time basing on their discretion. The Applicant submitted
that the Respondent is the custodian of tax returns, and the Applicants returns from
2004 clearly reflected the loan. The Respondent cannot come up in 2020 and raise

the assessment on the loan almost 20 years from the time it was obtained.

The Applicant submitted that the interest on the 30% depositis a statutory right under
the law and the same cannot be fettered by the Respondent's claim that it was not
pleaded (See Section 22 of the TPCA and IFPRI v . |

App No. 59 of 2023).

The Applicant prayed that this applicati4

costs of this application.

decision of the Tribunal.

A,

On 11 January

2020

shareholders.

On 24 April 2023, the Respondent requested the Applicant to provide supporting
documentation such as a loan agreement, bank statements to support the loan as
claimed in the Applicant's returns and financial statements which the Applicant did not.
Without evidence to support the amounts claimed by the Applicant as a loan, the

Respondent re-characterised the transaction and hence the assessments.

The Respondent contends that the Applicant was obtaining income from other sources
other than rental income. However, the Applicant disputes this as their business only

generates rental income and have no other sources of income.
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The Applicant obtained the loan in 2004 from its shareholders. When requested for
supporting documentation for the loan, the Applicant provided the loan agreement
dated 2 April 2004 (AEX 5) and a letter dated 10 February 2015 from the lender, which
extended the term of the initial loan (AEX 6). The Applicant also provided their financial

statements which showed that the loan had been disclosed since 2004.

The question for determination by the Tribunal is whether the Respondent was justified

in recharacterizing the loan as income.

Section 15 (1) of the

records as may be reqéuired to determine the taxpayers’ liability under tax law.

ax Procedures Code Act (TPCA) requires taxpayers to maintain

It should be noted that the loan is not interest bearing and therefore, it had no effect
on the Applicant’s tax liability. Had it been interest bearing and the Applicant had been
claiming a deduction for the interest payments in their tax returns, then the
Respondent would be justified to request for information to support the interest
deduction. This is because the interest deduction would have had the effect of

reducing the Applicant’s tax liability.
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Further, section 15 (c) provides that such records should be retained for a period of
five years after the end of the tax period to which it relates. The Respondent has
argued that the assessment relates to the 2018 year of income and therefore the

Applicant should have kept these records to support the 2018 tax return.

However, the kind of information requested by the Respondent is not information that
came into existence in 2018 or thereabouts. This information such as receipts and
bank statements as well as a board resolution pre-dating the borrowing goes back

almost 20 years ago. The Respondent’s request was th

e unreasonable.

The standard of proof

loan. The Applicant’s shareholder

brother advanced the funds to the Appl

Therefore, on the .balance iﬁof probabilities, we find that the Applicant has ably

demonstrated the exiggence of a loan from its shareholders.

Recharacterisation of the loan

The Income Tax Act empowers the Commissioner General to re-characterize a
transaction. These powers are contained in Section 117 (formerly 91) of the ITA. It

provides:

“For purposes of determining liability to tax this Act, the Commissioner General may-
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(a) Recharacterise a transaction or an element of a transaction that was entered into as
part of a tax avoidance scheme;
(b) Disregard a transaction that does not have substantial economic effect

(c) Or re-characterize a transaction the form of which does not reflect the substance.

(2) a tax avoidance scheme in Subsection (1) includes any transaction one of the main

purposes of which is the avoidance or reduction of liability to tax”

The Applicant has argued that powers to Recharacterise should only be exercised

where tax avoidance schemes are involved. However, we. agree with the Respondent

that recharacterization need not be restricted to tax avéldar{ée schemes but can also
extend to transactions where the form does not refle‘c‘:\;the substance as provided for
in Section 117 (c). ‘

are satisfactory explanat/o :

shown that the d

not as equity since the funds originated from the shareholders?

Whilst the Respondent has alleged that the loan was income, they have not provided
any scintilla of evidence to demonstrate how the purported income arose e.g., did it
arise from trading activities not previously disclosed to by the Applicant to the
Respondent. Are there unexplained deposits or cash transactions on the Applicant’s
bank statements? The Respondent alleged that the Applicant has other sources of

income but adduces no evidence to this effect. What could be the other sources of

15



income besides the rental income .of the Applicant? It is important that the powers to
recharacterise transactions is not wantonly abused. In the present case, we expected
the Respondent to provide a nexus or connection between the Applicant and the
income that the Respondent alleges the Applicant to have earned. This connection
has not been established and in the circumstances, the Tribunal finds that the

Respondent’s characterization of the loan as income was not done rationally.

In the circumstances, this application is allowed with costs to the Applicant.

).

v

CRYSTAL KABAJWARA
CHAIRPERSON
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