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TAX APPEALS TRIBUNAL

THE REPUBLIC OF UGANDA

IN THE TAX APPEALS TRIBUNAL AT KAMPALA

APPLICATION NO. 063 OF 2023

CHINA NORTH MACHINE COMPANY LIMITED.......c.cccevuciiieincriennnen, APPLICANT

VERSUS

UGANDA REVENUE AUTHORITY ............ S e RESPONDENT

BEFORE: MR. SIRAJ ALI, MS. CHIi\;ISTINE KA MS. GRACE SAFI

I Introduction .

il. Background Facts

2. The Applicant, a Private Llrhited Liability Company, incorporated in Uganda,
is an importer, wholesaler and retailer of agricultural machinery and other
equipment. Following an application for a VAT Input refund, the Respondent
conducted an audit on the Applicant and raised a VAT assessment of
Shs. 1,768,793,502 on the grounds that supplies made by the Applicant to

Sino-hydro Corporation Ltd and China International Water and Electric



V.

Corporation, who were contractors of the Karuma and Isimba hydro-electric

dam projects, were not deemed supplies under S. 24(6) of the VAT Act.

3. The Applicant’s objection to the VAT assessment was disallowed by the
Respondent on the grounds that the supplies in question were exempt
supplies under the provisions of Paragraph 1(z) of Schedule 3 of the VAT
Act, and could therefore not qualify as deemed supplies for the purposes of
S.24 (6) above.

Issues of Determination.

4. The following issues were seth owh for determ
1. Whether the applicant is liable to pay the V.
2. What remedi@sf' e available to the parties?

Representation and Evid'ew! e

The Applica ole witness (AW1) was, its tax consultant, Mr. Joshua

Tumwine Bamwi 1e witness tegitified that the Applicant’s core business is

the importation and"supply of machinery from China to clients in various

sectors.
7. The witness testified that between the periods 2017 to 2022, it imported goods
for its business. AW1 further stated that the Applicant paid VAT on these
goods at importation since they were taxable supplies.
8. The witness stated that the Applicant was automatically entitled to input tax

credit for all taxable supplies made by it during the tax period on a monthly



basis. The witness testified that the goods imported and supplied by it, did not
fall under any category of exemptions.

9. The witness testified that the Applicant supplied the goods in question to the
contractors on the understanding that they qualified for deemed VAT on the
basis that they were constructing aid funded projects, which fact also made
the Applicant a subcontractor.

10. The witness testified that because the goods in question were Standard rated
at the time of importation, the Applicant p::éyid VAT on the goods in the
expectation that they would charge VA,Tv,e,tf}the time of sale.

The witness stated that the goodé fﬁi‘h question were sold to Sinohydro
Corporation Ltd and China Internatlonal Water and Electric Corporation.

11.  AWI1 stated that the equrpment supplled to these:,two entities as contractors

of hydro-electric power aid-funded projects at Ka:k ma and Isimba-Bujagali

Power projects.

12. The witness testlfed tha at the tlme of the supply of the g od in question the

Applicant realized thét both contractors were VAT exempt becayuse they were

contractors of hydro- electrlc power prOJects in_accordance with Paragraph
1(dda)A of the Second Schedule of the VAT A(

ase orders and contracts without VAT.

_accordingly the Applicant

ssue all its tax invoices, pur

s stated that it also’ ‘overed that the projects for which the goods

h‘ were sup ed were aid- funded:’government projects.

14. The witness tes that in Februéry 2022, the Applicant filed a cash refund

return for the perid’di,b__;gdestion. AW1 testified that this return triggered a
refund tax audit and dei/e rise to the assessment in question. The witness
testified that at the audit it was established that the Applicant had not
apportioned the input tax in accordance with S. 28(7) of the VAT Act.

15. The witness testified that the Applicant believing that the provisions of S. 28(7)
disadvantaged it, applied to the Respondent for approval to apply the

Standard Alternative Method of Apportionment.



16. The witness stated that the Respondent notified the Applicant by a letter dated
13 October 2022, that its total liability for the period 1 January 2017 to 28
February 2022, stood at Shs. 1,266,548,128.38. The witness stated that the
Applicant immediately initiated engagements with the Respondent with a view
to having its VAT liability adjusted on account of supplies made by the
Applicant to the above mentioned contractors.

17. The witness further stated that on 30 January 2023, the Respondent wrote to
the Applicant rejecting the Applicant’s clalm for input tax credit. The witness
stated that on 29 March 2023, the Respondent issued a Third Party Agency

Notice.

18. The respondent’s sole witness ;(RW1), was Mr ed Kyomuhendo, an officer

in the Respondent's Independent Review of (y)b’jteétions, Domestic Taxes

Department. The W|tness Vtestlfled that he parﬂcnpated

objection decision un; ‘
19.  RWI1 testified that followmg ﬁapphcatlon for a VAT refund in February,
2022, the Respondent undertook aVL\Q/AT efund audit of the Applicant for the
perlo' January 2017 to Februaryb2022
20. _The witness further testified tha he audit established that the Applicant had

rroneq’“"s‘l‘y declared supplies

de by it to Sino-hydro Corporation Ltd and

s zero-rated supplies instead of declaring them as exempt

supplies and th e Applicant had undeclared sales which were established

by the discover& riance between the Applicant’'s VAT and Income Tax
Sales.

21. RWA1 testified that the
rated supplies to exempt supplies and apportioned the Applicant’s allowable
input VAT.

22. The witness testified that on 31 August 2022, the Applicant sought the

Respondent's approval to apply the Standard Alternative Method of

krpondent reclassified the above-mentioned zero-

Apportionment, which request was duly granted by the Respondent following

which on 10 October 2022, the Respondent issued the Applicant with an



23,

24.

25,

26.

27.

Administrative Additional VAT Assessment of Shs. 1,265,705,370 and Income
Tax Assessment of Shs. 2,256,832,971 for the period in question.

The witness stated that the Applicant partially objected to the Income tax
assessment and fully objected to the VAT assessment on the grounds that
the supplies of the goods in question to the said contractors were not exempt
but standard rated supplies made to an exempt project, the supplies in
question also qualified as deemed VAT sales since they were supplied to an

aid-funded project.

The witness stated that the Applicant contended that in these circumstances

the Respondent ought not to have

RW!1 stated that upon a review of the Appllcant s obJectron itwas determined

that the Respondent had correctly re- classrfled ‘the pplicant’s supplies as
exempt supplies and that rts input tax had been corr
added that the use of the Standard Alternative Method(SAM) did not yield
different results from the Standarf”Method of Apportlonment (SMA) because

tIyy;,‘apportroned RWA1

k)curred as both purchases and Administrative expenses, were

apportroned RWA1 further testlfed t Iat?appyortronment of expenses was done

contractors in question from imqu of Standard rated goods which had

incurred input ta
The witness stated that su blies made by the Applicant to the said contractors
were exempt supplies which necessitated apportionment of input VAT. The
witness stated further that the Applicant had already been allowed the input
tax on the supplies as an expense under the Income Tax.

The witness stated that the Applicant is not entitled to deemed VAT because
the supplies in question were exempt supplies and that according to the law

deemed VAT only applies to Standard rated supplies.



28. The witness testified that the new prayer by the Applicant that VAT paid at
importation be refunded was untenable as the goods in question were
standard rated at the time of importation and there is no legal provision

permitting such a refund.

Applicant’s Submission

29. The applicant submitted that it has dlscharged the requirement to prove on a

balance of probabilities that the asses: nt made by the Respondent is

wrong and /or erroneous. The Applléan submitted that the assessments in

issue are erroneous, untenable |rregulaf”érkb|trary and illegal and should be
reviewed and/or set aside.
30. The Applicant submitted further that it is entitled to ar

for goods supplied.to China Water and Electric Co.

ut VAT credit/refund

“and Sino Hydro, as

e d\ Karuma and Isimba Hydrop ) ‘rprojects.
31. The Appllcant submltt d that i
machinery and equmevt WhICh at th tlme of.importation were classified as

standard-rated goods in respect jfff”whlch thei Applicant paid VAT at

contractors of the a :

not in dlspute that it is an i“r‘ﬁ'p{orter of heavy

The Appllcy Lt submitted that n
that it supplled

ymput credit was allowed to it for the goods

na Water and Electric Company on the

an Hydro and Cl

grounds that the goods in questlon were exempt supplies.

33. The Applicant suBmlfd that the Respondent erred in disallowing the

Applicant’'s input credi jél‘éim as VAT on supplies made to contractors
executing an aid-funded project as “deemed paid” by the contractor under
S.24 (6) of the VAT Act, hence, it is entitled to claim input tax credits as the
supplier of the goods in question.

34. The Applicant submitted that in determining this dispute it must be resolved
by the tribunal whether the Applicant’s supplies to the Contractors Sinohydro

and China Water should have been treated as taxable supplies with deemed



VAT paid under S. 24(6) or as VAT- exempt supplies under the Second
Schedule.

35. The Applicant submitted that S. 24(6) of the VAT Act was introduced by the
VAT (Amendment) Act 2016 to create a special VAT treatment for aid-funded
projects. The Applicant relied on the guidance of the Ministry of Finance set
out under exhibit AEX05 where with effect from 15t July 2016, all suppliers
were required to invoice contractors of aid-funded projects with VAT in the
normal way, but the contractors would notbe required to pay the VAT so

invoiced for the reason that the law deem that the VAT in question has been

paid by the Contractor.

36. The Applicant submitted that it :ié"hot in dlsputethatthe supplies in issue were

made to the contractors executing aid-funded pr , tsby the Applicant.

37.  Relying on the above -guidance by the Ministry of ‘f k‘ance, the Applicant
submitted that VAT on

projects by the Applic nt shot

Ipplies made to contractors exe

uting aid-funded

\ave:been considered as “déémed paid” by
the contrégtors under

subfmyijtté:dmthat as a supplier'it i

contractorsk (exempt output), butg the other hand the Government retained
the VAT collecte

resulting in an unint

arlier stages aﬁamely on imports by the Applicant,

ed tax burden at the supplier level contrary to the
intention of the legislature.
39. The Applicant submitted that the enactment of S. 24(6) of the VAT Act was

intended to achieve the result of no VAT cost on project input but through a

deemed payment mechanism rather than a straightforward exemption so as
to preserve the VAT chain for suppliers while relieving the project from the

burden of tax.



40.

41.

42.

43.

46.

47.

The Applicant submitted that treating its supplies as ordinary exempt supplies
defeats this legislative intent and renders S. 24(6) above nugatory.

As proof of the legislative intent of Parliament the Applicant relied on report of
the Parliamentary Committee on the 2016 VAT (Amendment) Bill which stated
that the objective of the bill was to exempt from tax the supply of goods and
services to the contractors and sub-contractors of hydroelectric power, solar
power and geothermal power projects.

The Applicant also relied on the Uganda TgXEEXpenditure Report FY22/23, in
support of the same argument. The Applié‘%ﬁﬁféubmitted that the Respondent's
refusal to follow S. 24(6) of the VA "A t
VAT neutrality on aid-funded prOJects

is inconsistent with the concept of

The Applicant submitted that S. 24(6) be gwe fi ‘IVIQ effect by recognizing the
supplies made to Sinohydro and China Water ¥ the Appllcant as taxable
supplies with VAT Adeemed paid by the contractor. The Appllcant submitted

that this would entit {,ppllcant to its mput tax credits and‘:place it in a tax

chain for suppIiAer ile relieving tHe project of tax.

The Applicant subﬁﬁ ;hat the Respondent’s refusal to apply S. 24(6) in the
instant case frustrates that mechanism and is inconsistent with the approach
of VAT Neutrality on Aid projects.

The Applicant submitted on the authority of the decision of the tribunal in
Enviroserve (U) Ltd vs. URA, TAT Application No. 24 of 2017, that S. 28(1)
(a) and (b), (7) and (8) of the VAT Act entitles a taxable person to an input
tax credit for all imported goods made by that person regardless of the fact

that the taxable person deals in mixed supplies which are either both standard



48.

49.

50.

52.

rated and exempt or standard-rated and zero-rated or standard rated, zero-
rated and exempt.

The Applicant submitted that because supplies to aid-funded projects are
treated as taxable supplies (standard-rated) by law, the supplying taxpayer
retains the normal right to claim input VAT credits on related purchases or
imports. The Applicant submitted on the authority of the VAT Act and on the
decision in Okuja vs Uganda Revenue Authority (Application No. TAT 72
of 2018) 2020 Ugtat 23 (15 October 2020) Studocu) that a registered

taxpayer may credit input tax on purchases to the extent the inputs are used

to make taxable (non-exempt) supphes : S

The Applicant submitted further. ‘herek i no exception in the VAT Act which

takes away a taxpayer’'s entitlement to input it:merely because the output

VAT was “deemed” paid.

The Applicant submitted that since the output transéctiénmis categorized as

been accounted for, albeit not remitted in cash),

ions for an input VAT claim.

ent’s own guidance confirms

an aid-funded brOJé .contractor, the supplier charges VAT in the invoice but
the contractor pays or ‘the price net of VAT because the law deems that the
VAT on a supply to an aid: inded project to have been paid by the contractor.
The supplier then accounts for the deemed output VAT in their VAT returns

without having to remit the corresponding output VAT to the URA.

The Applicant submitted that this guidance leaves the supplier in a net VAT
refundable position since it has input VAT on its own costs but does not

actually hand over output VAT. The Applicant submitted that the



53.

54.

55.

56.

58.

59.

Respondent's VAT return template accommodates the deemed VAT
treatment by allowing the supplier to claim the excess of input tax over output
tax. The Applicant submitted that in practical terms the transaction is treated
similarly to a zero-rated supply for the supplier; output tax is recorded at 18%
but effectively not paid, so any input tax attributable to that supply is
refundable.

The Applicant drew parallels with S. 24(5) of the VAT Act which provides a
“‘deemed VAT paid” rule for supplies by a#mjn’ing/petroleum contractor to the
licensee.
The Applicant submitted that in that.

context it is well understood that the

contractor can claim input cre |ts nd th icensee cannot claim any input

since it is deemed to have pald no VAT.

itting that the Fourth
WhICh prowdes the formula“fo
‘016 to ensure that deemed -paid VAT is

The Applicant took: the argument further by subr
Schedule of the

ca"l‘culatlng VAT
payable was amende‘w’f:‘
excluded from the output tax when computlngta person's net tax liability,

The ‘Applicant submitted thé th t the supplier would not

ctually pay that output tax, leaving their input tax bjetentially exceeding output

(TAT No. 04 of 2022
Relying on the conceb “of VAT neutrality, the Applicant submitted that
expenditure incurred by a business in producing taxable output should not
carry irrecoverable VAT. In support of this argument the Applicant relied on
the decision of the tribunal in Chestnut Uganda Ltd vs. URA (TAT No. 94 of
2019).

The Applicant submitted that the entire purpose of granting VAT relief for aid-

funded projects is to maintain neutrality by ensuring that the VAT system does

10



60.

61.

66.

67.

not increase the cost of donor-funded development projects. The Applicant
submitted that if the position taken by the Respondent is upheld, it would mean
that VAT collected at the time of importation becomes a final tax on the
supplier, not on consumption.

The Applicant submitted that the supplier either has to absorb that cost by
reducing its profit or pass it on by inflating the price to the contractor which
ultimately burdens the project and the Government.

The Applicant submitted that this outcome- contradicts the neutrality principle
and effectively results in the Governme 'axmg its own development project’s

inputs.

The Applicant submitted that th ; gumentbyk?the Respondent to the effect

‘ltted that a neutral VAT system should not burden
businesses except in the case of the final consumer. The Applicant submitted
that its business is not the final consumer of the goods that it supplied.

The Applicant submitted that the fact that the final consumer of the goods in
question was the Government was confirmed by the Respondent's own
witness.

The Applicant submitted that any ambiguity between S. 24(6) and the Second

Schedule must be resolved in favor of neutrality. The Applicant submitted that

11



such an approach is consistent with Uganda’s obligations to ensure a fair tax
system.

68. The Applicant submitted that the Respondent does not dispute that it paid
import VAT since at the time of importation no exemption had been
processed.

69. The Applicant submitted that once it was established that the machinery in
question were supplied for an aid-funded, VAT exempt project, equity and
consistency demanded a refund or credit of the import-stage VAT.

70.  The Applicant submitted that the Respondent s refusal to refund the VAT paid

is a classic case of VAT cascadlng as th > Government collected VAT on the

machinery when they came mto the coun d now refuses to refund the
input tax. :

71.  The Applicant submitted that the doctrine of unjﬁs : ‘nrlckhment or fairness in

taxation suggests that‘"the Respondent should not unj istly benefit from a tax

that was ultimately n

aouble benefit

72. The Appllcant submltted*that taxatlon should neither creat

us nor a doub burden on‘the: taxpayer as a result S. 24(6) of the

by ensurlng ‘that the ¢ J;Aernment foregoes output

VA to‘ suppon the project, an ythe supplier is made whole on its inputs via

'redlt/[e_fund, leaving no party unjustly enriched or impoverished.

The Appliic}ént,submitted that th‘;_kRespondent cannot keep its input VAT on

the theory th‘atgfihe,output was exei‘r;npf‘t, because the output was not exempt (it

was taxed as it was deemed paid).
74. The Applicant subm’ittedf

at to deny the refund would mean the Respondent
keeps a windfall (input VAT collected at import or from local vendors to the
supplier) while also claiming no output was due. This the Applicant added
amounts to an inequitable result not supported by the VAT Act.

75. The Applicant submitted that the position taken by the Respondent does not
recognize the Applicant as an official sub-contractor under the project

agreement and therefore not entitled to the VAT privileges that the main

12



76.

77.

78.

19.

contractors enjoyed. The Applicant submitted that this was a form over
substance argument which should be rejected by the tribunal.

The Applicant submitted further that while it did not have a written sub contract
agreement with Sinohydro/China Water, it functioned in that capacity for VAT
purposes and should be treated as such.

The Applicant submitted that S. 24(6) is not limited to formal sub-contractors
but covers any supplier to the contractor for the project.

The Applicant submitted further that the Respondents audit adjustment

applied the input tax retroactively to th, penods in question with the result that

a substantial part of the Applicant’ s inp T claims for the period in question

were disallowed.
The Applicant submitted that |t had mltlally clal)med input VAT in full in the
belief that its output VAT would be treated as taxable under deemed VAT or

at least zero-rated.. The Respondent however reclassmed the output VAT as

81.

82.

The Applicant : bmltted that the" above act by the Respondent violated it's

reasonable expectat'on and ability to comply prospectively.

The Applicant subm hat the doctrine of legitimate expectation is relevant

to the instant dispute ecause S. 24(6) created an expectation that the
Applicant’s supplies would be treated in a particular manner (Deemed VAT).
The Applicant submitted that being aware of this provision, it arranged its
affairs (importing and supplying the machinery) in expectation that the
transaction in question would be covered by the said provision. The Applicant
submitted that the refusal by the Respondent to apply the said provision

shattered the said expectation.

13



83.

84.

85.

86.

87.

88.

89.

90.

The Applicant submitted further that its case is also supported by the principle
of tax certainty which requires that businesses should be able to predict tax
outcomes and not be ambushed by sudden changes or arbitrary
interpretations.

The Applicant submitted that in the instant case there was evident uncertainty
in the Respondent's application of S. 24(6) of the VAT Act.

The Applicant submitted that had it known that the Respondent would refuse
to apply the said provision it would haveeppiied for an exemption from the

Ministry of Finance upfront.

The Applicant submitted that the Re sp ndent cannot allow the project to be

pkthe suppliers VAT without undermining

VAT free for the contractor butv :

confidence in the conS|stency of the tax syst m. The Applicant submitted

further that Article 42 of the Constitution guaran eea*tbhe right to just and fair

treatment in Administrative decisions.

The Applicant sub ‘that the Respondent's decision ( 'etein the import

exemp soﬁ as to correct the mbalance and align the outcome with the

Government s policy of tax exemptloyn for the Karuma and Isimba projects.
The Applicant,gysubmitted further that

specific or a later provision of the law

should prevail over  generaloran earlier provision in case of conflict between

the two provisions. yhe Applicant submitted that S. 24(6) was a later
enactment aimed specmcally at aid-funded projects whereas the renewable
energy exemption was more general and therefore applying the established
canons of statutory construction, S. 24(6) overrides the general exemption for
the projects in question.

The Applicant submitted that S. 24(6) was a later enactment aimed specifically
at aid-funded projects whereas the renewable energy exemption was more

general. The Applicant submitted that applying the established canons of

14



statutory construction, S. 24(6) overrides the general exemption for the
projects in question.

91. The Applicant submitted that the intention of Parliament was to provide for the
tax treatment of suppliers to contractors executing aid funded projects in the
2016 amendments. The Applicant submitted that this signaled an intent to
carve out aid-funded projects from the usual exempt category and instead
handle them through the deemed paid mechanism.

92. The Applicant submitted further that, the Iater enacted specific provisions
override earlier general provisions. The Appllcant submitted that S. 24(6) of
the VAT Act was introduced in thefyear 2016 to specifically govern aid-

funded project supplies.

93. The Applicant submitted that S 24(6) as the Iater and more specific law should
prevail. In support of this argument the Appllcant ci “d the decision in Jaferali
M. Alibhai v. Commlssmner of Income Tax (1961 for the proposition that

subsequent Ieglslétlo on »Lhe ame subject may be referred: to as an aid in

construing an earlier
‘|;n‘ Kuehne + Nagel Ltd v. URA (T

melguou prowsmn The Applicant also‘ relied on the
12022) to justify the use of a

decisiol

2022 ~Ame’ndment to clarlfy pr|o

ppllcant submitted furth at it is well setfféd that taxing statutes are

_Jnterpre d strlctly and any amblgwty as to the tax liability or tax exemptions

are usually resolved in favor of th““‘taxpayer In support of this argument the

Applicant C|ted‘5the ‘deC|S|on of thefC'ourt of Appeal in URA v. Uganda Taxi
Operators Ass c1at|on (Civil Appeal No. 13 of 2025).

95. The Applicant submltted further that primary legislation prevails over

schedules unless explimtly‘stated,ln support of the above arguments, the
Applicant relied on the following decisions; Republic v Kenya Revenue
Authority Ex parte Universal Corporation Ltd (2020) eKLR, H. Young &
Co. (E.A) Ltd v Commissioner (2021), Rompelman v Minister of Finance
(ECJ 1985).

15



96. As an alternative argument by the Applicant that the supply of goods or service
to contractors or subcontractors of hydroelectric power generating projects is
exempt under S. 19(1) and Schedule 2 Paragraph 1(z) of the VAT Act.

97. The Applicant submitted that although in the instant case, the supplies in
question were not specifically imported for the project but were generally
imported to be supplied to the public in Uganda as part of the Applicant’s
business, upon reclassification of the supplies made to the contractors as
exempt, the same treatment should have bééh’;extended to the Applicant. In
support of this argument the Applicant eylie’jd’ on S. 20(1) (b) of the VAT Act.

98. The Applicant prayed for the folldv\} g re eﬂies:

1) A declaration that S. 24(6)mof the VATAVWVA&‘*éppIies to the Applicant’s

supplies to SinoHydro and China Water for the :Karuma and Isimba

%t that the supplies in question should be treated as

taxable supplies with™ Afi‘)deemed paid by the contractors and the

Appllcants output 1tax on the' supplles |n questlon belng considered as

2d to full input tax credits on its

elated purchases.

alternative, a dec tion that the Applicant’'s supplies were
effec |vely zero- rated (or exempt_by law) but that the Applicant being within
the class of rOJect suppliers mtended to be relieved, is entitled to a refund

of the VAT p

t importation.

:r vacation of URA’s assessments that disallowed
the Applicant’s |nput VAT. IfS. 24(6) is applied, the Respondent's basis for
disallowance vanishes with the result that the assessments for the periods
in question should be vacated in full since the Applicant’s input claims were

proper for taxable supplies.

4) In the alternative recognize the Applicant as a de facto

subcontractor/supplier under the project's tax-exempt umbrella entitled to

16



the same VAT treatment (exemption or zero-rating) that the main

contractors enjoyed.
5) Costs of the Application.

VI. Respondent’s Submission

99. The Respondent submitted that the VAT assessments in issue arose from
apportionment of input tax allowable after the Respondent reclassified the
Applicant’s supplies to Sinohydro Corporatlon Ltd and China Water from zero-
rated sales as declared by the Applrcant to exempt sales in accordance with
paragraph 1(z) of the Third Schedule to the VAT Act.

100. The Application by the Appllcant to the Respondent for the Standard

Alternative Method of Apportionment was granted The Applicant submitted

that the Appllcant s objectlon to the VAT assessme hs. 1,265,705,370

was based on the f; |ng grpynds;

1) Flrstly that the supplles to Sin dro and China Water were not exempt

supplles but standard rated sup , made to an exempt project in

-accc dance with paragraph 1(dda) of the Seco n;d' Schedule of the VAT Act

(as such, the |nput tax hould not have been apportioned by the

at the supplies qu fied as deemed VAT sales on the ground

that they:were supplled to an ald,

funded project.

101. The Respondent submltted that the supplres in question were exempt supplies

because they did not q"’ l|fy as taxable supplies in accordance with S. 18 of
the VAT Act and accorditniply, they could not qualify for deeming under S.
24(6) of the VAT Act.

102. The Respondent submitted that the supplies in question are provided for in
Paragraph 1(dda) of the Second Schedule now Paragraph 1(z) of the Third
Schedule of the VAT Act and not S. 24(6) of the VAT Act, which is a general

provision.

17



103. The Respondent submitted that the input tax had to be apportioned in
accordance with the Standard Alternative Method. The Respondent submitted
that it agreed that the disallowed input tax would be granted to the Applicant

as an expense for income tax purposes.

104. The Respondent submitted that S.1 of the VAT Act defines an “exempt
supply” as a supply of goods and services to which section 19 applies. Relying
on S. 19(1) of the VAT Act and Schedule 3 to the VAT Act, the Respondent

submitted that goods in question were: exempt supplies because they were

supplied to the contractors and su ( ractors of hydro-electric power, as
(2) of the VAT Act.

105. The Respondent submitted that this fact ‘/Wa :

provided for under Schedule 3 paragrap

nown to the Applicant. In
exhibit REX3, which is a
pondent dated 31st

support of this argument the Respondent relled o}
correspondence bet‘Ween’ the Applicant and the -
August 2021.
106. The Respondent submltted that
“Value Added Tax shall be

. 4(a).of the VAT Act provides that;
S ‘taxable supply made by a taxable

i‘:V\;aS not in dispute that the Applicant had

exempt supplies and as such the input tax

machinery supplied ”‘:&Sir)ohydro and China Water, they found that most of
the machinery, were a‘cegfding to their description, standard-rated, and a
schedule of sales was requested for the machinery that did not have proper
description.

109. The Respondent submitted further that the Applicant was partly allowed to
claim input tax credit as a refund, but that this did not include the supplies in

question.

18



110. The Respondent submitted that its officials properly apportioned the input tax
in accordance with the law as the supplies in question were exempt supplies.
The Respondent submitted that the supplies in question did not qualify for
deemed VAT. The Respondent submitted that S. 24(6) of the VAT Act which
provides for deemed VAT states that ‘the tax payable on a taxable supply made
by a supplier to a contractor executing an aid-funded project is deemed to have been

paid by the contractor provided that the supply is for use by the contractor solely and
exclusively for the aid-funded project.”

111. The Respondent also relied on S. 1'5(1) ‘ef the VAT Act which defines “a

in Uganda by a taxable persor’iki;k"_t),
activities.”
112.

since S. 424(6) limits deemed VAT t onIy taxable supplles the supplies in

questlon’:belng exempt supplles cannothuallfy for deemed VAT.

"The R espondent submitted t he reliance by the Appllcant on exhibit AEX5,

; f'a' Ietter from the Permanent Secretary, Ministry of Finance to all Accounting
4’ Officers, def 5t October, 202
notice issued by
February 2018, on
from the Ministry of Fmaﬁféﬁe,dated 7" August, 2017, to all Accounting officers

ogether with its attachments, namely; a

e Respondehiazﬂln the Daily Monitor Newspaper of 28"

eatment of VAT on Aid funded projects and a circular

and Chief Executive Ofﬁéers of State Enterprises, on the VAT treatment of
taxable supplies made under aid-funded projects, do not further the Applicants
case, as all these documents provide for VAT treatment in respect of taxable
supplies. The Respondent submitted that nowhere do the above documents

provide that exempt supplies qualify for deemed VAT status.
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114. The Respondent took this argument further by submitting that even if the
above guidance from the Ministry of Finance was contrary to the law such
guidance would still not operate to supersede the law. In support of this
argument the Respondent relied on the decision in Rubya Investors Limited
vs. URA, HCCA No. 16 of 2022.

115. In response to the argument by the Applicant that the Parliamentary
Committee Report and the Uganda Tax Expenditure Report, showed that
the legislative intent was for S. 24(6) to apply to exempt supplies, the

Respondent submitted that none of th: above reports provided that deemed

VAT status would apply to exempt sup

116. The Respondent rejected the subm A
an ambiguity between S. 26(6) of the VAT A
The Respondent submitted that the words of the ab

Applicant that there existed
the Second Schedule.
provisions are clear

and unambiguous ;
117.

he ‘Respondent submitted further that even if the doctrine of legitimate

Expectatlonw vas applicable to this case, the clear provisions of the law would

still override ‘an ntrary expecta ns, however, founded. In support of this

argument, the i?e ent cited the decision in Justice Kalpana Rawal vs.

Judicial Service C mission & 3 Others and the decision in Kenya
Revenue Authority Ex parte Shake Distributors Limited (2016) E Kir, CA
(2012) e KLR).

119. The Respondent disagreed with the argument by the Applicant that its imports
should be treated as exempt imports on the grounds that it qualifies as a sub-
contractor of a hydro-electric power project. The Respondent submitted that
the fact that the Applicant made supplies to Sinohydro and China Water, does

not make the Applicant, a sub-contractor.
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The Respondent submitted that there is not sub-contract and that none was

presented either to the Respondent or to the Tribunal.

120. Relying on the definition of the word ‘subcontract’, in Black's Law Dictionary,
11th Edition at page 410 and Collins Dictionary, 7t Edition at page 1654,
the Respondent submitted that the Applicant had failed to provide any
evidence that it had been awarded by the general contractor, the duty to
perform part of the work or services mcluded in the original contracts in
respect of the hydro-electric power pro;ects at IS|mba and Karuma dams.

121. The Respondent submitted that the |nv0|ces of supplies made by the

Applicant to Sinohydro and China Water cannot be taken as evidence of the

existence of a sub-contract. The Respondent‘;cco‘rdlngly submitted that the

Applicant was neither a sub-contractor de jure or'd"_ffacto as even the supply

of items integral to the performance of a contract does ‘not suffice to make

such a supplier, a subcontractor to the main contract.

122, |f its supplies to

%Pp es then it followed that such

time of importat me of the goods were standard rated while others were

exempt. The Respo dez; submltted that the goods imported by the Applicant
paid VAT at lmportatlon because they were not exempt imports and therefore

VAT in respect of such imports had been rightfully paid.
124. The Respondent also rejected the argument by the Applicant that its supplies

qualified as exempt imports on the basis of Paragraph 10 of the 5% Schedule

to the East African Community Customs Management Act (EACCMA).
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The Respondent submitted that the goods in question could only qualify as
exempt imports if they bore that status at the time of importation.

125. The Respondent submitted that to the contrary, the goods in question, were
not imported by the Applicant for supply to Sinohydro and China Water. The
Respondent submitted that these goods were imported generally as goods
imported by the Applicant and not specifically for the Karuma and Isimba
hydro-power projects.

126. Further, relylng on the provisions of S. 52 of the VAT Act, the Respondent

127.
where VAT has been paid at importation on st ird rated goods and the
supply of such goods constitutes an exempt supplyf the importer of such

goods to become en a‘refund or that the importation

the goods would

be deemed to have beer ekefﬁ‘p i

. The Resﬁondent submittéd that it i

: AW hat tax exemptlons must be

CCA 9 of 201'5 ';:KrIShI Upaj Mandi Samiti, New Mandi
missioner of Central Excise and Service Tax, Alwar,
-Civil Appeal No. 1482 of 2018.

129. The Respondent submitted ’;on the basis of the above provisions that there are

Hassan K;zj

Yard, Alwar vs.

Supreme Court of

no words, whatsoever, in the VAT Act that provide or even suggest that the
VAT paid at importation by the Applicant was refundable because some of the
goods imported were supplied to hydro-electric projects, thus taking on the

character of exempt supplies.
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130. The Respondent submitted that it permitted the Applicant to claim the VAT
paid at importation as an expense for income tax purposes.

131. Relying on Ss. 29(1), 32(1), 34, 34(1) (a) and 34(2) of the Tax Procedures
Code Act, and the decision in URA vs. Nile Breweries Ltd & Others, TAT
Misc. Applications No. 58 of 2022 and 61 of 2022, the Respondent
submitted that the Third-Party agency notices by the Respondent were

properly issued.

132. The Respondent submitted that the Apphcant'dld not make payment for the
outstanding tax nor did it apply to the Tnbunal for a review of the objection
decision after the objection deC|SIons wereilk
2023. L 4 |

133. The Respondent submitted that the Agency noti

"’uMed on 18" and 19" of January

to ank of Africa was only

issued after a period of 70 days from the date of theiiééﬁvance of the objection

decision.

134. In conclusion, the Respondent summarized its. submissions as follows;

é Applicant is a taxaiblsg erson within the mkeaning of the law.

4) The Appllcant n
question were exempt 'supplies according to the law and deemed VAT
only applies to standard-rated supplies.

5) The Applicant is not a sub-contractor of a hydro-electric power plant as

there is not such sub-contract in existence, neither de facto nor de jure.

135. The Applicant’s new prayer for the refund of the VAT paid at importation is not

applicable because the goods were standard rated at the time of importation
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VIl

and there is no provision of the law permitting such refund. The Respondent

prayed that the Application be dismissed with costs.

Applicant’s Rejoinder

136. In rejoinder the Applicant reiterated the contents of its submissions and

submitted as follows.

137. The Applicant rejoined that it had rged the burden of proof through the

evidence and testimonies presg;fﬁn e Wr{i:c nfirmed that the supplies to the

contractors were taxable supplles for aid-fu \ded projects at Karuma and

Isimba. The Applicant stated that the reliance by the Respondent on the

138. The Applicant rejoin d that
contractors. executing aid

of this assertiol :

pplies made to aid-funded projects qualify for

input tax recovery, even when VA : tijcleemed paid.”

139. The Applicantu I d that the ReSpondent had not demonstrated how it

could override thé; S ic provisions of S. 24(6) with a general exemption
under the Third Schedul\ei%f the VAT Act.

140. The Applicant stated that it is an agreed fact that it imported the goods in issue
as Standard rated for sale to the general public, as part of its business and
paid VAT, this fact qualified the goods in question as taxable supplies at
importation. The Applicant stated that the instant dispute arose because it
supplied some of the goods to the contractor of the Karuma and Isimba

hydropower projects.
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141. The Applicant stated that it was these contractors who were VAT exempt and
not the goods supplied. The Applicant rejoined that S. 24(6) had the effect of
maintaining the character of the goods as taxable supplies but the supply took

on the character of exempt supplies.

142. The Applicant therefore rejoined that the goods in question did not qualify as
exempt goods. The Applicant rejoined further that S. 24(6) overrides general
exemptions for aid-funded projects. .

143. The Applicant stated on the authority of the ‘deC|S|on of the Supreme Court of
India in CIT vs. Vegetable Products Ltd (1 973) 88 ITR 192, that where two

reasonable interpretations eX|st7

he one favorlng the taxpayer must be
adopted. ’
144. The Applicant also relied on the decision in Whltman vs. IRC (1926) AC 37,

where it was held 'hat the courts may conS|der Ieglslatlve intent when

VAT (Amendment) Act of 2016 ought to

: Third Schedule which was enacted in the

146. The Appllcant rejomed further th:
one. The Appllca’

specific provision overrides a general

took this argument further by stating that S. 24(6) explicitly
addresses supplies’ ‘mi;de to contractors of aid-funded projects while Ss. 18
and 19 of the VAT Act deal with exempt supplies to a broader category.

147. The Applicant stated that S. 24(6) must therefore take precedence over the
more general provisions.

148. The Applicant further rejoined that the Respondent's submissions fail to
address or disprove the legislative intent underpinning S. 24(6), as articulated
in the 2016 Parliamentary Committee Report and the Uganda Tax
Expenditure Report (FY2022/23).
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VIIil.

149. The Applicant stated that these reports clearly indicate that the deemed VAT
regime was introduced specifically to allow suppliers of goods and services to
contractors of aid-funded projects to recover input VAT while maintaining a

tax-free outcome for the project.

150. In specific rejoinder to the submissions by the Respondent on the definition of
a “sub-contractor” the Applicant stated that the scope of S. 24(6) covers any
supplier to aid-funded contractors notjust formal sub-contractors.

151. The Applicant stated that the claim by the,tRespondent that import VAT is non-

refundable contradicts equity and the VAT Act The Applicant rejoined on the
authority of S. 20(1) (b) of the VAT Act tha an |mport of goods is an exempt

import if the goods would be exempt had they been supplied in Uganda.

Determination of the Tribunal

152. Having listened to the‘*e\‘/iden‘c‘e? é’ﬁd;read the submissions of the parties, this

is the rulmg of the trlbun‘

S.4 of the VAT Act, which imposes Value Added Tax, provides as follows;

(b) Every impéﬂ f goods other than an exempt import; and

(c) The supply of lmpo nd services other than an exempt service by any person.

153. A taxable supply is defln'ed"by S. 18(1) of the VAT Act; “as a supply of goods

or services, other than an exempt supply, made in Uganda by a taxable person for
consideration as part of his or her business activities.”

154. Exempt supplies are provided for under S. 19(1) of the VAT Act and
Schedule 3 to the Act.
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155. S. 24(6) of the VAT Act provides as follows;

“For the purposes of this section, the tax payable on a taxable supply made by
a supplier to a contractor executing an aid-funded project is deemed to have
been paid by the contractor provided the supply is for use by the contractor

solely and exclusively for the aid-funded project.”

156. Itis clear from a perusal of the above provision, that the entitlement referred
to above, accrues to every supplier, regardleee,,of the kind of aid-funded

project, being executed by the contractors. #

157. The term ‘deemed and ‘deeming‘bro\iision"“have been defined by Black’s

Law Dictionary Tenth Edition Bryan A. Garn age 504 as follows;

‘Deemed’ “fo treat something as if it were really somethlng else’.

‘Deeming provrsron" “A clause in a statute that makes a presumpt/on about a

significant fact or ea k "Tsomethlng as equivalent to another th/ng

158. S. 24(8) pyrowdes that an ald funded pro;ect means a project financed by a

forelgn gevernment ora development agency through a loan, grant or

Paragraph 1(z) of Schedule 3__ f»the VAT Act provides as follows;

The fo/lowmg 'supp/les are speleled as: exempt supplies for the purposes of S. 19-
any,goods and services to the contractors and subcontractors of

hydro-electric powe solar power, geo-thermal or bio-gas and wind energy projects.

159. In order for the Applicantfte“succeed in this Application, it must show that the
supplies made by it, to Sinohydro Corporation Ltd and China International
Water & Electric Corporation, fall under the provisions of S. 24(6) above, with
the result, that the tax due on these supplies, were deemed to have been paid

by the above-mentioned contractors.
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160. For the Applicant to achieve this aim, it must meet the following conditions;
i.  The supplies in question were made by the Applicant to a contractor
executing an aid-funded project.
ii. The supplies in question were for use by the contractor solely and
exclusively for the aid-funded project.
iii.  The supplies in question were taxable supplies within the meaning of S.
18(1) of the VAT Act.

161. The first and second conditions present no*dlfflcultles Both parties agree that

the supplies in question, were made"“ y the Appllcant to the above mentioned

contractors, who constructed the afuma and Isimba hydro-electric power

stations.
162. Itis common ground that these projects, were ai

< qﬁ'ded, within the meaning
of S. 24(8) of theVATAct It is also common gro" :

hat the supplies in

clusively for the
aid-funded project. >

. What isfirif’di,spute is whether the su‘{)”pliesilfi‘h uestion, were taxable supplies

supplies, beca they were lmported by the Applicant, as standard rated

goods, for sale to ;th ﬁgeneral publlc and that the requisite VAT in respect of

these goods were duI

id, at the time of their importation.

165. The Respondent, on the other hand, contends that the supplies in question,
were exempt supplies, within the meaning of S. 19(1) and Paragraph 1(z)
Schedule 3 of the VAT Act.

166. It is the Respondent's argument, that S. 24(6) cannot apply to the Applicant,
for the reason that the goods supplied by the applicant to the above mentioned
companies, assumed the character of exempt supplies, by the operation of

Paragraph 1(z).
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167. Paragraph 1(z), characterizes as exempt, the supplies of all goods and

168.

169.

172.

services made to the contractors and subcontractors of hydro-electric power,

solar, geo-thermal power or bio-gas and wind energy projects.

A careful examination of S. 24(6) and Paragraph 1(z), shows that these two
provisions, are in conflict with each other. This conflict, is not apparent, and
only comes to the fore, in cases, where the ald funded project, under S. 24(6),
is either, a hydro-electric power, solar geothermal bio-gas or wind energy

project.

In practice, suppliers of goods and ser\‘iiéz:n _to the contractors and

subcontractors, of aid-funded, hydro-electric power‘ solar geothermal bio-

nd services, they cannot meet the

provisions of S 24 _thereby restrlctlng the appllcatlon, of S. 24(6), to the

suppliers, of contractors ;r subcontractors, not involved, in executing aid-
funded, hydro-electric power solar, geothermal, bio-gas or wind energy
projects.

Could it have been, the intention of the legislature, to bar, suppliers of
contractors executing aid-funded, hydro-electric power, solar, geothermal,
bio-gas or wind energy projects, from benefiting from the provisions of S.

24(6)?
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173. The reasoning behind the enactment of S. 24(6) of the VAT Act, can be found
in the Report of the Committee on Finance, Planning and Economic
Development on the Value Added Tax (Amendment) Bill, 2016 (April
2016). Paragraph 4(iii) of this report states as follows;

“Imported goods for donor-funded projects are exempt from VAT, whereas
goods purchased locally attract VAT. This is because goods imported for donor

funded projects are exempt from import duty under the Fifth Schedule of the

treatment has locked local lndustrlallsts 'speClally of steel, cement and cables

out of the large infrastructure pl’OjeCt he‘ proposed law will adopt a remission

fund d projects so that no VAT is paid

scheme for domestic suppller to’donor-

by contractors to the domestlc suppllers of goods but the suppliers can claim

VAT on the inputs they used in the productien *the final goods sold to the

contractors. Thls will make local companies compet \/e’WIth foreign companies.

In future, gover

overnment.”

hould remove VAT on all supplies

174. The above intention of Parliament; can:;o'nlyk be served, by S. 24(6), if the aid-

funded prOJects being executed ‘Qwhydro electric power, solar,

S, CUppIy of goods to the contractors of aid-
funded hydro-elec ric power projects, is a good example of Paragraph 1(z),
restricting the applicatio of S. 24(6), to aid-funded projects which are not
hydro-electric power, soléhf, geothermal, bio-gas or wind energy projects.

176. The application of Paragraph 1(z), to the provisions of S. 24(6), leads to an
absurd result, in the construction of the above provisions. Such a result,
restricts the legislature, from achieving the objectives of its legislation and

from exercising the full extent of its Constitutional powers.
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177. The absurd result principle, in statutory interpretation, provides an exception
to the rule, that a statute should be interpreted according to its plain meaning.
It authorizes, the courts, to ignore a statute’s plain words, in order to avoid
the outcome those words would require in a particular situation. (See,
Absurdity and the Limits of Literalism: Defining the Absurd Result
Principle in Statutory Interpretation, Veronica Dougherty, 44 American
University Law Review 127(1994).

What amounts to an absurd result, was sefent by the Supreme Court of
Canada, in Piekut v. Canada (Natlonal Revenue) 2025 SCC 13 (CanLll),

in the following observation;

“Courts should interpret Iegi’e_w on under the presumptlon that a legislature

does not intend to produce ‘absurd consequences An interpretation of a
statutory provision produces absurd Consequenc}e:i ! f for example, it frustrates
the purpose of. the Ieglslatlon, creates irrational d/st/nctlons leads to ridiculous

or futile consequenceS'

S.. extremely unreasonable or unfalr leads to
incoherence, contrad/ct/on anome disproportionate or pomtless hardship;

underm/nes the effICIent administrat Justice; or violates established legal

s‘Asuch as the ruleio law”.

nited States v. Kirby, 74

‘ .482 (1868), a statute, prohibited a person
‘from “k owmgly and wilfully o

1 cting or retarding the passage of the mail,

or of any drive carrier”. The defe ndant, Kirby, was a county sheriff, who

had a warrant fo > arrest of a man named Farris, who, in addition to having
been indicted for murder, also happened to be a mail carrier. Kirby arrested
Farris, while he wascarrylng the mail, and was indicted for violating the
statute. The Court ruled tnat the statute did not apply to the situation before it
and stated as follows;
“All laws should receive a sensible construction. General terms should be so
limited in their application as not to lead to injustice, oppression, or an absurd
consequence. It will always, therefore, be presumed that the legislature
intended exceptions to its language, which would avoid results of this character.

The reason of the law in such cases should prevail over its letter.
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The common sense of man approves the judgment mentioned by Puffendorf,
that the Bolognian law which enacted "that whoever drew blood in the streets
should be punished with the utmost severity™ did not extend to the surgeon who
opened the vein of a person that fell down in the street in a fit. The same
common sense accepts the ruling, cited by Plowden, that the statute of Ist
Edward Il, which enacts that a prisoner who breaks prison shall be guilty of
felony, does not extend to a prisoner who breaks out when the prison is on fire,
for he is not to be hanged because he Would not stay to be burnt.

And we think that a like common sense WI// sanct/on the ruling we make that the

act of Congress which punishes the obstructlon or retarding of the passage of

the mail or of its carrier does not ap iy | o a case of temporary detention of the

“an indictment for murder”.

mail caused by the arrest of. the. ‘carner up

179. In the instant case, Paragraph 1(z) frustrates thealeg'islative intent, behind S.

24(6), by preventing suppliers of contractors, executiﬁg,,gid-funded hydro-

electric and similar- rojects from claiming VAT in espect of supplies

made by them.

incoherence, contradictions and

181. Tax payers failin to meet the req :lrements of S. 24(6) as a result of the

operation of Pa!?r;‘ég ph 1(z) have suffered extremely unreasonable and unfair
treatment and pointless hardship through no fault of their own.

182. S. 24(6) provides equal,»;“%t;\reatment, to the suppliers of contractors and
subcontractors, of all aid-funded projects regardless of the nature of the aid-

funded projects being undertaken.

183. In order to give effect to the intention of Parliament, we find it necessary, that
in construing the provisions of S. 24(6), in relation to supplies made to the

contractors/subcontractors of aid-funded hydro-electric power, solar,
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184.

geothermal, bio-gas or wind energy projects, the provisions of Paragraph 1(z)

should be disregarded.

This will avoid the absurdity, which arises from a plain and literal construction

of the above provisions.

This application is accordingly allowed with the following orders;

1)

3)

The provisions of S. 24(6) of the VAT Act apply to the Applicant’s supplies
to Sino-hydro Corporation Ltd and Chiﬁrjya’lhternational Water and Electric
Corporation for the constructionfoﬁf;t)hie‘ ‘;Karuma and Isimba hydro-electric
power projects. e

The supplies made by the Appllcant to Smo hydro Corporation Ltd and
China International Water and Electric Corporatlon were taxable supplies

in respect of whlch Slno -hydro Corporation Ltd and “China International

Water and Electrlc o) oratlon were deemed to ha
VAT. h

Thev‘AddltlonaI Assessment of Shs_

ald the requisite

__265 705 370 is hereby vacated.

Ce b
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MR. SIRAJ ALI MS. CHRISTINE KATWE
CHAIRMAN MEMBER
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THE REPUBLIC OF UGANDA
IN THE TAX APPEALS TRIBUNAL AT KAMPALA
APPLICATION NO. 063 OF 2023

CHINA NORTH MACHINE COMPANY LIMITED.......cccevveeuienirinncrneennen. APPLICANT

VERSUS

UGANDA REVENUE AUTHORITY RESPONDENT

BEFORE: MR. SIRAJ ALI, MS. CHRISTINE KATWE, MS. GRACE SAFI.
RULING

L. Introduction
1. | have read my c:ollyégéijés’ decision. However, | would wish to dissent as set

out below:

2. The decisive issue for determination is whether the Applicant’s supplies to
Sino-hydro Corporation Ltd and China International Water and Electric
Corporation, who were contractors of aid-funded Karuma and Isimba hydro-
electric dam projects respectively, ought to have been treated as taxable
supplies for purposes of Section 24(6) of the Value Added Tax (VAT) Act or as
VAT exempt supplies under Section 19(1) specified in Schedule 3 to this Act,
thereby depriving the Applicant of the input tax credit.

L. Background Facts

3. The Applicant argued that the supply of goods made to the contractors
executing aid-funded projects is deemed taxable under Section 24(6) of the
VAT Act and that such supplies do not automatically fall within the exempt

category unless expressly listed.
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4. The Applicant further contended that contractors Sino-hydro Corporation Ltd
and China International Water & Electric were not its only customers and that
it remained entitled to full input tax credit on taxable and deemed taxable

supplies made to other customers.

5. The Applicant also submitted that, being aware it made both taxable and
exempt supplies, it applied both the standard and alternative methods of
apportionment which yielded the same result and further argued that the
Respondent failed to demonstrate which portion of the assessment related to
deemed VAT.

6. The Respondent submitted that section 24(6) applies only to taxable supplies
and cannot override express exemptions provided under schedule 3.

7. The Respondent argued that supplies made to contractors of hydro-electric
power projects fall squarely within paragraph 1(z) of Schedule 3 and are

therefore exempt from VAT.

8. The Respondent further submitted that the
taxable and exempt supplies and was required by law to apportion input tax
under section 28, and that the burden lay with the Applicant to prove

entitlement to additional input tax credit.

The determination
9. In resolving the dispute, | examined the manner in which each party treated

the disputed supplies for VAT purposes.

The Nature of Supply

10. Section 4 of the VAT Act sets out the transactions upon which VAT is
chargeable under the Act, namely:

(a) “every taxable supply made by a taxable person;

(b) every import of goods other than exempt imports; and

(c) the supply of imported services other than an exempt service by any person.”
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11.
(a)

(b)

(c)
(d)

12.

13.

14.

15.

Section 5(1) specifies the persons liable to pay the tax as follows:

“in the case of a taxable supply, is to be paid by the taxable person making the taxable
supply;

In the case of the supply of goods through auction, the payment is to be made by the
recipient of the proceeds of the auction.

In the case of an import of goods, is to be paiq by the importer; and

In the case of a supply of imported services o‘tw fthan an exempt service, is to be

paid by the person receiving the supply.”

Section 6 defines a taxable persdh asa perxs'bkn registered under Section 7, or
a person who is not registered but who is required to apply for registration.

Section 18(1) of the VAT Act defines a taxable supply as “a supply of goods

or services, other than an exempt supply, made in Uganda by a taxable

person for consideration as part of his or her business activities.”

Section 19(1) of the VAT Act states that “A supply of goods or service is an
exempt supply if it is specified in Schedule 3 to this Act.”

Paragraph 1(z) of Schedule 3 provides in mandatory terms that:

of any goods:

and services to the contractors and

subcontrzitt f hydro-electric power, solar power, geo-thermal power or

bio-gas and win gy projects and does not include goods and services

used for personal and domestic use.”

Section 20(1) states that:
(1) An import of goods is an exempt import if the goods—
(a) are exempt from customs duty under the Fifth Schedule of the East African
Community Customs Management Act, 2004 except compact fluorescent bulbs with
a power connecting cap at the end, and lamps and bulbs made from Light Emitting
Diodes (1.ED) technology for domestic and industrial use; or
(b) would be exempt had they been supplied in Uganda.
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16.

17

18.

19.

Section 15 provides for place of supply of good:
“A supply of goods shall take place in Uganda if the goods are delivered or made
available in Uganda by the supplier, or if the delivery or making available involves

transportation, the goods are in Uganda when the transportation commences.”

Section 10 (1) defines Supply of Goods as follows.
“Except as otherwise provided under this Act, a supply of goods means any
arrangement under which the owner of the goods parts or will part with possession of

the goods, including a lease or an agreement of sale and purchase.”

It is my considered view that the literal interpretation of Sections 4(b) and 5 (b)
is that all imports into Uganda, other than exempt imports, are charged VAT at
the standard rate of 18%, payable by the importer under the African
Community Customs Management Act (EACCMA).

It follows, therefore, that the Applicant was duly charged VAT at importation
since the goods were not exempt import under EACCMA. Once the goods

entered into Uganda, the place of supply became Uganda, and the supplies

were subject to domestic VAT law, as affirmed in Crane Bank vs. URA,
HCTO00-CC-CA 18/2010.

supply under the Act:

supply. If any one-of se conditior;‘ztsf is not met, the supply is not a taxable

i. There must be 'acasupply of goods or services as defined under
Sections 10 and 11 of the Act.

ii. The Supply must be made in Uganda as determined under place of

supply rules in Sections 15 and 16.

ii.  The supply must be made by a taxable person as defined under

sections 6 and 7.
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iv.  The supply must not be an exempt supply under section 19 and

Schedule 3. This is the defining boundary between the taxable and

exempt supplies ,meaning a supply that meets all other conditions but
falls within the third Schedule is exempt, not subject to VAT under
Section 4; no output tax is charged on it, and any related input tax cannot

be claimed under Section 28(1).

21. Having regard to Section 18 (1), | find that the Applicant’'s supplies to
hydroelectric contractors Sino-hydro Corporation Ltd and China International
Water and Electric Corporation are exempt under paragraph 1(z) of Schedule
3 in accordance with Section 19.

22. Section 19(1),read together with Paragraph 1(z) of Schedule 3. classifies
certain supplies as exempt in binding terms that:

“The supply of any goods and services to the contractors and subcontractors

1

of hydro-electric power,s '

23. It is not disputed that éino-hydkrdﬁ(f‘;orporation Ltd and China International
Water & Electric Corporation were contractors of the aid funded Karuma and
Isimba hydro-electric power projects.

24. ltis also not disputed that the supplies made by the Applicant were for use in
those projects. By operation of law, therefore, the supplies squarely fall within
paragraph 1(z) of Schedule 3 and are exempt supplies.

Section18 (1) expressly excludes exempt supplies from taxable supplies.
25. Accordingly, these supplies by the Applicant are not subject to VAT, and thus

the Applicant is not entitled to claim input tax.

Applicability of Section 24(6) (Deemed VAT)
26.Section 24(6) of the VAT Act provides as follows:

6) “For the purposes of this section, the tax payable on a taxable supply made by a
supplier to a contractor executing an aid-funded project is deemed to have
~ been paid by the contractor provided the supply is for use by the contractor

solely and exclusively for the aid-funded project.”
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27.

28.

29,

30.

31.

Il

Section 24(8) defines an aid-funded project to mean:

‘a project financed by a foreign Government or a development agency through a loan,
grant or donation.”

Section 1 defines a contractor to mean “a person supplying goods or services
other than as an employee to the following-

(a) A licensee in respect of mining operations undertaken by the licensee; or
(b) A licensee in respect of petroleum operations undertaken by the licensee.”

A supplier is defined in the Black’'s Law Dictionary 10t Edition at page 1668
as: “A person or business engaged, directly or indirectly, in making a product
available to consumers.”

An analysis of Section 24(6) reveals five preconditions that must be satisfied
together for the deemed payment mechanism to apply; the failure to satisfy
any one single precondition disqualifies its operation.

i.  There must be a taxable supply under Section 18(1).
ii. The supply must be made by a supplier.
iii. The supply must be made to a contractor executing an Aid-Funded
Project as defined under Section 24(8).

iv. The Supply must be solely and exclusively for Aid-funded Project.
The Supply must not fall within the exclusion provided under
Section 24(9).

It is not disputed that the supplies in question were made to the aid-funded
Karuma and Isimba hydro-electric dam projects. However, it is important to
note that not all aid-funded projects automatically give rise to taxable supplies
where Parliament has expressly classified such supplies as exempt under

Schedule 3.

32.Any supply made to contractors executing aid-funded projects is deemed for

VAT purposes under section 24(6) only to the extent that such supply constitutes

a taxable supply within the meaning of section 18 of the VAT Act.

33.This implies that aid-funded projects are not, by their nature exempt projects.

Rather, taxable supplies made to contractors for use in aid-funded projects are
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treated as deemed paid for VAT purposes under the law, unless Parliament has
expressly exempted those supplies under Schedule 3.

34.Accordingly, aid-funded projects that are not expressly listed under paragraph
1(z) of Schedule 3 fall within the scope of section 24(6), provided that the
underlying supplies are taxable. Paragraph 1(z) therefore operates as a specific
statutory carve-out from the general deemed VAT regime applicable to aid-

funded projects.

35.1n my considered opinion, the wording of section 24(6) is clear and unambiguous.
The deeming provision applies only where all the above preconditions are met
chronologically.

36.Because the threshold precondition of a taxable supply is not satisfied; the

remaining four conditions do not need to be considered. Section 24(6) therefore

does not apply where the supply is exempt under Section 19, paragraph 1(z).

37.This interpretation flows directly from the statutory definition in section 18(1),
which expressly excludes exempt supplies from the category of taxable supplies.
38.As aresult, the deemed payment mechanism does not arise. There is no taxable

supply, no VAT payable and no deemed input tax available to the supplier.

39 | therefore find that once a supply is classified by Parliament as an exempt supply
under Schedule 3, it cannot concurrently qualify as a taxable supply for purposes
of section 24(6). To hold otherwise would amount to rewriting the statute and
collapsing the clear distinction drawn by the legislature between taxable and

exempt supplies.

Interpretation of Section 24 of the VAT Act.
40.From a reading of the tittle and purpose of Section 24 of the VAT Act:
“Calculation of Tax Payable on a Taxable Transactions.” | observe that this
Section is therefore a computational provision which determines the amount of

tax payable on taxable transactions; it does not impose or create tax liability.
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41.The opening words of Section 24(6), “for the purpose of this section,” further
confine its operations strictly to the calculation framework established under the
Section 24.

42.The provision therefore does not create tax liability, alter the character of a
supply, or override exemptions provided elsewhere in the VAT Act.

43.The power to impose VAT rests exclusively in Section 4, the charging provision
of the Act. Where Section 19 read together with paragraph 1(z) of Schedule 3

classifies a supply as exempt, no VAT is imposed and no tax becomes payable.

44.| therefore conclude that Section 24(6) cannot operate to recharacterise an
exempt supply as a taxable supply or create tax payable where none exists.

45.In the circumstances, | find that the supplies made by the Applicant (the supplier)
to Sino-hydro Corporation Ltd and China International Water and Electric
Corporation, the hydroelectric power contractors constitute exempt supplies
under section 19 read in conjunction with paragraph 1(z) of Schedule 3 to the
VAT Act.

46.Consequently, the deeming provision under Section 24(6) of the VAT does not
apply to the supplies in question. The supplies being exempt, the Applicant’s
input tax recovery must be determined solely under Section 28 and the

applicable apportionment rules.

Relationship between Section 24(6) and Section 19(1) Schedule 3
47. For emphasis, Se(,;‘{yizbn 19(1) of the VATAct provides that:
(1) “A supply of goods or services is an exempt supply if it is specified in Schedule
3 to this Act.”

48.1t is trite law that a substantive provision prevails over a schedule. However, |
am not persuaded by the Applicant’'s argument that section 24(6) overrides
paragraph 1(z) of Schedule 3.

49. Schedule 3 does not operate independently; its legal effect arises from Section 19, as

reflected in the title “Exempt Supplies”.
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50.Paragraph 1 of Schedule 3 reads "The following supplies are specified as exempt
supplies for the purposes of section 19. In other words, Section 19, is the central

provision that gives the exemptions listed in the Schedule their force and effect.

51.Schedule 3, therefore, simply lists the categories of exempt supplies provided
for under Section 19(1), thereby confirming the relationship between the Section
and the schedule.

52.Accordingly, when Paragraph 1(z) exempts supplies made to hydroelectric dam
contractors, the exemption exists because of Section 19.
Further, Section 24(6) does not create a new category of taxable supplies.
Rather, it only sets out a payment mechanism applicable only where a taxable
supply already exists. Thus, it presupposes, rather than displaces, the

classification framework under Sections 18 and 19 (1) Schedule 3.

53.Accordingly, where Parliament has expressly exempted a category of supplies,
section 24(6) does not apply.

54.Consequently, if any apparent conflict arises between the exemption for these

| supplies and the deemed payment rule under Section 24(6), the issue is not a
conflict between the Act and a schedule. Rather, it is a potential conflict between

two provisions within the Act itself, namely Section 19(1) and Section 24(6).

55.}I am therefore of the opinion that there is no conflict between section 24(6) and
paragraph 1(z) of Schedule 3. The two provisions operate in different spheres:
i.  Schedule 3'dete mines whether a supply is taxable or exempt,
i.  Section 24(6) add

made to an aid-funded project.

ssses how VAT is treated where a taxable supply is

Input Tax Apportionment
56. Section 25 of the VAT Act provides that;

(1) Subject to Section 26, the tax payable by a taxable person for a tax period is
calculated according to the formula specified in Section 1(b) of the Fourth Schedule.

42



(2) For a contractor, component X of the formula in paragraph 1(b) of the Fourth
Schedule, for a tax period does not include the amount of tax that the licensee is
deemed to have paid to the contractor under section 24(5) for the period.

(3) “For a supplier, component X of the formula in paragraph 1(b) of Schedule 5
to this Act, for a tax period does not include the amount of tax that the
contractor is deemed to have paid to the supplier under section 24(6) for the
period.”

57.Section 28(1) and (9) states that;
(1) 1). “Where section 25 applies for the pu

s of calculating the tax payable by

the taxable person for the taxable perioc edit is allowed to the taxable person

for the tax payable in respect of —
(b) "All imports of goods made by that person"érfffgﬁpprts of services made by the

contractor or licensee or a person providingy';'bqsmqss process outsourcing

services during-the ta .
58.Section 28(9) provides that. “Subject to subsections (10) and (11), the input tax that

may be credited by a taxable person for tax period is-

cified in paragraph 1(f) of Schedule 5 to this Act.”

59. The foundational provision govern’i/nag input tax recovery, from which everything
else flows, is Section 28 of the VAT Act above. Section 28(1) allows tax credit
only to the extent that the goods or services or import of goods are used to make
taxable supplies. In consequence, input tax incurred in making exempt
supplies does not generate a recoverable input tax credit, and where a taxpayer
makes both taxable and exempt supplies, section 28(9) (b) mandates

apportionment of input tax.

43



60.The analysis of the evidence on record confirms that the Applicant made two
types of supplies:

i.  Supplies to the hydroelectric dam contractors, which are exempt under
Paragraph 1(z) of Schedule 3. No VAT should thus be charged on these
supplies.

ii. Other Supplies, which are taxable under Section 18 of the VAT Act and
attract VAT at applicable rates.

61.Because the Applicant made both exempt and taxable supplies, the Applicant is
considered to have made partly taxable and partly exempt supplies;
Consequently, input tax may only be claimed to the extent that it relates to
taxable supplies, as guided under Section 28(9) (b).

62.The recoverable input tax must therefore be apportioned using the formula
provided for in paragraph 1(f) of Schedule 5 to this Act.

63. The fact that VAT was paid at importation does not, of itself, convert an exempt
output supply into a taxable one, nor does it create an automatic entitiement to
a refund in the absence of an express statutory provision.

64.1n light of the above finding that the supplies by the Applicant to the hydro-electric
contractors were exempt, | therefore, resolutely find that the Respondent acted
correctly in law in disallowing full input tax credit and apportioning the input tax

using the approved methods.

o

Guidelines, Policy Documents and Legislative Intent

65. While policy documents administrative circulars and parliamentary reports may
provide useful background, they cannot in my considered view override the clear
wording of the statute.

66.Accordingly, to the extent that any administrative guidance suggests that
deemed VAT applies to exempt supplies; such guidance cannot prevail over

statutory provision of sections 18 and 19 of the VAT Act and Schedule 3 thereto.

67.This position was affirmed by Hon. Justice Geoffrey Kiryabwire in Crane Bank
vs. URA, HCT00-CC-CA 18/2010 where the court held that:
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“The Bank of Uganda guidelines have no place in the interpretation of the Income
Tax Act (ITA).”

68.1 therefore in my determination find that tax exemptions and entitlement to input
tax credits must be derived strictly from the statute. Considerations of equity or
perceived policy objectives cannot substitute for clear legislative authority. This

principle was equally affirmed in Crane Bank vs. URA (supra)

Conclusion

69.In the circumstances, | therefore would have found that:

(i) The Applicant’s supplies to Sinohydro Corporation Ltd and China International
Water & Electric Corporation were exempt supplies under Section 19(1) and
paragraph 1(z) of Schedule 3 of the VAT Act.

(i) Section 24(6) of the VAT Act applies only to taxable supplies and does not

apply to supplies that are exempt by law.

(i) The Respondent lawfully apportioned the Applicant’s input VAT in accordance
with section 28 of the VAT Act.
(iv) The Administrative additional VAT Assessment of Shs.1,265,705,370 was

properly raised and is legally sustainable.

MS. G' CE SAFI
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