THE REPUBLIC OF UGANDA
IN THE TAX APPEALS TRIBUNAL AT KAMPALA
APPLICATION NO. 93 OF 2022

CFAO MOTORS UGANDA LIMITED.....cccctuuuiiieeeeeecieeeeeneeeeenneeees APPLICANT

VAT Act.

1. Background

Represe ntation

At the hearing, the Applicant was represented by Ms. Leah Nambuya and Ms. Jemima
Mushabe. The Respondent was represented by Mr. Alex Aliddeki Ssali, Mr. Ronald
Baluku, Ms. Ritah Nabirye, Mr. Edmond Agaba and Mr. Amanya Mishambi.

3. Issues for determination

At the scheduling, the following issues were set down for hearing:

1. Whether the Applicant is liable to pay the tax assessed?



2. What remedies are available to the parties?

The Applicant’s sole witness was Ms. Anita Akishure. The witness testified in her
capacity as the Applicant’s Chief Finance Officer. The witness stated that the
Applicant is engaged in the business of selling, leasing and maintenance of motor
vehicles. The witness stated that the Applicant is a dealer in motor vehicles imported
from South Africa, Japan and the United Arab Emirates. The witness stated that at the
port of loading, the vehicles are consigned to the Applicant and the Applicant’s name

is indicated in the bill of lading, as the consignee. The witness stated'that on arrival in

Uganda, the motor vehicles are placed in a bonded warehouse W|th|n the

warehouse, the customer is. treated by the Respondent as the importer, as per the

provisions of the East Af;g; n Con munlty Customs Management Act.

Affairs of the"::;gublic of Uganda.

The witness testified that the Applicant’s invoice to an exempt customer for the sale
of the motor vehicle in a bonded warehouse, includes the cost, insurance, freight of
the vehicle and the Applicant’s sales mark-up. The witness stated that the Applicant
does not charge VAT on the sale in the bonded warehouse to its exempt customers.
The witness stated that the Applicant disagrees with the Respondent’s assessment
on the grounds that the Applicant’'s exempt customers are exempt from customs
duties, under the relevant provisions of Part A and B of the 5" Schedule of EACCMA
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and the 1% Schedule of the VAT Act. The witness stated that the mark-up charged by
the Applicant is not for a stand-alone service but is incidental to the sale of the motor
vehicle in bonded warehouse and therefore falls under S. 12(3) of the VAT Act. The
witness also stated that the sale in bond transaction, being a export by the Applicant
and an import by the exempt customer, falls outside the scope of VAT because it is

neither a taxable import nor a taxable supply under the VAT Act.

The Respondent‘s sole witness was Samuel Lwetutte, an officer in the Respondent‘s

Shs. 2,088,468,660. The witness stat“e‘d ‘th"t;,»fth,e

4. Submissions of the Applicant

The Applicant submitted that the sales in bond which are the subject of this application
are sales to diplomats, Embassies, Uganda People’'s Defense Forces, United Nations
and its agencies, International and Regional Organizations, Aid funded Organizations

and Government Ministries, Departments and Authorities.

The Applicant submitted that it imports motor vehicles and at the port of loading, the

vehicles are consigned to the Applicant and the Applicant's name is indicated on the



bill of lading, as the Consignee. On arrival in Uganda, the motor vehicles are placed
in a bonded warehouse, under the control of the Respondent. The Applicant sells
some of the motor vehicles while in the customs bonded warehouse and upon sale,
the motor vehicle is transferred into the names of the customer, as the owner, before

the vehicle is released from the URA Customs control.

The Applicant submitted that where a motor vehicle is transferred in bond, the
customer is treated by the Respondent, as the importer, as per the provisions of the
he IM4 exit form

bears the name of the customer as the importer and thah of the Ap)

East African Community Customs Management Act (EACCM;

exporter. The lmporter being the customer, pays aII customs duties and all otw er taxes

the VAT Act. The Applicant submitted that S. 12(3) of the VAT Act provides that a

supply of services incidental to the import of goods is part of the import of goods. The

Applicant stated that the criteria for determining whether services are incidental was
laid out in URA vs. Total Uganda Limited Civil Appeal No. 11 of 2012, where the
High Court held on appeal that the supply of cards and the management system for
the cards is ancillary to the supply of fuel which is the principal supply. The Applicant

submitted that the import of the car and the Applicant’s services on which the mark-



up is charged comprise of a single transaction and that the Applicant’s services are

ancillary to the import/purchase of the motor vehicle by the exempt customer.

The Applicant submitted that the decision in Kampala Nissan Uganda Ltd vs. URA
Civil Appeal No. 7 of 2009, was decided per incuriam as the court did not delve into
the application of S. 12(3) of the VAT Act, in respect of sales in bond. The Applicant
submitted that the sale in a bonded warehouse includes the import of the motor vehicle
by the Applicant, delivering it to the customs bonded warehouse and making it

available to the customer for purchase The Applicant subm‘lta '”’d?fthaf ItS services are

“its. sales” mark-up for services incidental to the

jicle by an exempt customer is exempt from VAT

Act, relates to the taxable value of the import as defined under S.23 of the VAAT Act.

The Appllcant subm|tted that the argument by the Respondent that the VAT exemption
referred to by the Applicant only relates to the customs duties which are based on the
CIF value and that any amount over and above the customs value is not part of the
exemption, is untenable. The Applicant submitted that the reason for this is that the
VAT Act clearly provides for the taxable value of an import under S. 23, which includes
the value of any incidental services to which S. 12(3) of the VAT Act, applies. The
Applicant submitted that it follows that the exemption under S. 20(1) (a) of the VAT Act



relates to the taxable value of the import which ordinarily would have been subject to
VAT, if no exemption had been in place. In conclusion, the Applicant stated that its
sales margin which forms part of the taxable value for a motor vehicle sold in bond is
exempt from VAT in accordance with S. 20(1)(a) and S. 23 of the VAT Act.

5. Submissions of the Respondent

The Respondent submitted that the instant dispute centers on the tax treatment of the

Applicant’s sales mark-up on motor vehicles bond sales to custo

s who are entitled

to specific exemptions under Part A or B of the 5% Schedule of the East African

Communlty Customs Management Act. The Respondent rejected the argument by the

aligned with O of the VAT Act, which exempts goods from VAT if they are exempt

from customs dutles

The Respondent conceded to the assertion by the Applicant that the supply of services
by the Applicant is incidental to the import of goods under S.12 (3) of the VAT Act. The
Respondent argued that the issue in contention is the tax treatment of the Applicant’s
sales mark-up on motor vehicle bond sales to customers who benefit from the specific
exemptions under Part A or B of the 5" Schedule to EACCMA.



The Respondent relied on the following definition of term ‘mark-up’ by Collins
Dictionary 17t Edition 2008 at page 1019, 'a percentage or amount added to the
cost of a commodity to provide the seller with a profit and to cover overhead costs; or
an increase in the price of the commodity’. The Respondent submitted that the
exemptions claimed by the Applicant only relate to the customs duties which are based
on the CIF value, and that any amount exceeding the CIF value(import value) is not
exempt from VAT. The Respondent submitted that the VAT Act and EACCMA both

clearly distinguish between the customs value and any addltnonal mark up, which

ofa g:ood |s eterm‘lned m accordance with the customs laws, namely the EACCMA.
: ent submltted that S. 122 of EACCMA stipulates that when imported

goods are subject to Ad valorem import duty, their value is determined according to

the 4t Schedule and import duty is levied on that value. The Respondent submitted
that Paragraph 2(1) of Part 1 of the 4" Schedule specifies that the customs value of
imported goods is the transaction value (the price actually paid or payable for the

goods when sold for export to the partner State.

The Respondent submitted that the transaction value is adjusted according to
Paragraph 9(2) of Part 1 of the 4t Schedule to EACCMA, through a methodology

known as the CIF value (Cost, Insurance and Freight). The Respondent submitted



that this methodology is the exclusive basis for determining the customs value. The
Respondent submitted further that the CIF value does not include the Applicant’s sales
mark-up for making the vehicles available to its customers. The Respondent submitted
that pursuant to S. 23 (c) of the VAT Act, any amount beyond the CIF value, such as
the Applicant’s sales mark-up, is subject to VAT. The Respondent submitted that the
sales mark-up is not part of the customs value and is therefore treated as a separate

taxable value subject to VAT. The Respondent submitted that the VAT exemption

applicable to the Applicant’s customers under EACCMA relates onyly»to the customs

The Respondent submitted that the meaning of S. 23(c) of the VAT A"{i:t

the value of any service incidental to the |mport of goods IS notmcluded int

subject to VAT. Relymg on the oft-cited deCIS;!
Revenue Commissioners (1921) 1KB 6 espondent submitted that the

ing of the words of S. 23 (c). The

In conclusion, the Respondent stated that the price paid by the Applicant’s customers

exceed the customs value of the imported motor vehicles. The Respondent stated that
this difference in value, which is the sales mark-up represents the value added and as
is chargeable to VAT, in accordance with the VAT Act. The Respondent submitted that
the Applicant’s service of importing the motor vehicles and making them available for
exempt customers, adds value to the vehicles beyond the customs value. This

additional value, reflected in the sales price, attracts VAT under S. 23(c) of the VAT



Act. The Respondent submitted that it was clear that the sales mark-up represents the
value of a service not included in the customs value and is therefore the taxable value
subject to VAT. The Respondent submitted that it is the Applicant’s customers and not
the Applicant who are entitled to the specific exemptions under Part A or B of the 5t
Schedule of EACCMA.

6. Submissions of the Applicant in rejoinder

In rejoinder, the Applicant reiterated its earlier submissions and stated that S. 20(1) of
the VAT Act should be read together with S. 12(3) of the VAT Act. The Applicant

submitted that it is a cardinal principle of statutory mterpretatlon that statutes should

be mterpreted as a whole and that no section of a. statute *should be conSIdered in

23 which inc' &:ydes the value of any incidental services to which S. 12(3) of the VAT Act

applies. The Apphcant submitted that it followed that the exemption under S. 20(1) (a)
relates to the taxable value of the import which would ordinarily be subject to VAT if
no exemption was in place. The Applicant submitted that its sales margin which forms
the taxable value of the motor vehicle sold in bond is exempt from VAT in accordance
with S. 20(1)(a) and S. 23 of the VAT Act.



7. Determination of the Tribunal

(i) Whether the Applicant is liable to pay the tax assessed?

At its heart, this dispute is about the scope and application of sections 12(3) and 23 of
the VAT Act.

S. 12, which has been reproduced below, is a codification of the incidental transactions
rule. Briefly stated, where two or more elements or acts supplied by a taxable person

to a customer, are so closely linked that they form objectivel Usingle economic

supply, the taxation of the incidental element will be regarded”ﬁ“s followmg the taxation

of the primary element. The term incidental, indicates an element, which is su ordinate

“12.
(1)
(2)
(3)

(4)  Regulations made under:
services.”

VAT Act
the taxatlon ;

the Applicant érgUe’ that the taxation of the incidental service, should follow
‘ 'mary service, with the result that the supply of the incidental

service Uld be considered as exempt from VAT.

S. 20(1) of th VAT Act provides:
“20. ExemptImport
(1) An import of goods is an exempt import if the goods;-

a) Are exempt from customs duty under the Fifth schedule of the East African Community
Customs Management Act, except compact fluorescent bulbs with a power connecting
cap at the end and lamps and bulbs made from light emitting diodes (LED) technology
for domestic and industrial use; or

b) Would be exempt had they been supplied in Uganda.”
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The Respondent concedes, that while the services supplied by the Applicant, were
incidental to the import of the motor vehicles, their supply was not exempt from VAT,
The Respondent’s case, which is based on S.20 (1) (a) above and S. 23(c) of the VAT
Act, is that the said services could only be exempt from VAT, if their value formed part

of the customs value of the imported motor vehicles.
S. 23 of the VAT Act, states as follows;

“S. 23 Taxable value of import of goods

The taxable value of an import of goods is the sum of-

a) The value of the goods ascertained for the purposes of clstoms dtj?y*’und er:the laws

relating to customs;

b) The amount of customs duty, excise tax and any ot fiscal Chétfg “other than tax

payable on those goods; and

¢) The value of any services to whic :\s‘ection” :‘(3) applies which is not otherwise

value are exempt from VAT. In order to determine whether the services supplied by

the Applicant are exempt from VAT, we must determine whether or not, the value of

these services form part of the taxable value under S.23 above.
S. 23 can be reduced to the following formula;

Taxable Value of Imported Goods = Customs Value of Imported Goods + The

Amount of all taxes Payable on the Imported Goods except VAT + The Value of
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Services Incidental to the Import of the Goods which have not been included in the

customs value of the imported goods.
Customs Value of Imported Goods

S. 23 (a) provides that the customs value of the goods should be the value of the

imported goods ascertained for the purposes of customs duty under the laws relating

to customs;

that value.

xxxxxxxx

Paragraph 2(1) of Part 1 of the 4t S’gﬂ:hé'du e customs value of

imported goods is the transaction valu or payable for the

goods when sold for export to the partner1

Paragraph 9(2) of Part 1 of th 4" Schedule to EACCMA provides that;

“In determining the value foruty purposes of anyii%’orfed goods, there shall be added to the

price actually paid or payable forthe goods;

The Amount of all taxes Payable on the Imported Goods except VAT.

To the customs value of the imported goods derived under Paragraph 2(1) of Part 1
of the 4th Schedule and Paragraph 9(2) of Part 1 of the 4" Schedule to EACCMA,
should be added the amount of all taxes chargeable on the imported goods with the

exception of VAT.
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The Value of Services Incidental to the Import of the Goods which have not been

included in the customs value of the imported goods.

S. 23(c), refers to the value of services incidental to the import of the goods which
have not been included in the customs value under S. 23(a) above. We have seen
under Paragraph 9(2) of Part 1 of the 4" Schedule of EACCMA, that the incidental
services, whose values have been included in the customs value of the imported motor
vehicles, are transportation services, loading and handling services and insurance. It
is clear, that the incidental services supplied by the Applicar:i’\t”h'iéi‘re‘not the kind of
incidental services, envisaged as forming part of the customs value of hewlmported
goods under Paragraph 9(2) of Part 1 of the 4th Schedule o» '; ACCMA. Thei

of the value of the incidental services supplied by:?t:m(

Appl cant, from theii‘? ustoms

value of the imported motor vehicles, means that theyﬁfof"

of the imported motor vehicles under S. 23("&?)>é"rfi” : accordingly taxable.

It should be noted that S. 12(3) is a gen prov13|on Wthh exempts the supply of
services incidental to the import of goods fro VAT. S 23(c) on the other hand, is a

specific provision which determmes which of t n0|dental services under S. 12(3),

are exempt from VAT, under th (;|nC|dentaI transactlons rule.

It is trite that specific prowsmns fa Iegal instrtument should prevail over more general,

conflicting provr’m‘

 interpretation of statutes goes under the

maxim Generalia specialibus non V:derogant (general things do not derogate from

For the reasons:;égbove, we find that the Applicant is liable to pay the tax assessed.

This application is dismissed wit‘h costs to the Respondent.

Dated at Kampala this ... % / .......... day of....yf\ﬁf\ d J\WMI .......... 2025.
Q N W =t
= = N I WAl &é«gﬁw
SIRAJ ALI’ CHRISTINE KATWE KABAKUMBA MAﬁLSIKO
CHAIRMAN MEMBER MEMBER
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