THE REPUBLIC OF UGANDA
IN THE TAXAPPEALS TRIBUNAL OF UGANDA AT KAMPALA
APPLICATION No.183 OF 2024

CAYMAN CONSULTS LIMITED ....cccciiiiiriiiirerinireirecraneeececennens APPLICANT

The Apphcant deals in th nd resource management services.

In 2009, ‘ Mi"entatwn’ agreement, the Applicant was

In 2018, th nt condticted an audit based on the above agreement and

found that tvhe phcant’;’nelther withheld nor remitted PAYE for the employees under

tation agreement

On 7 March 2024, the espondent issued the Applicant with assessments demanding
Pay As You Earn (PAYE) of Shs.42,331,904,361 for the period of 2019 to December
2022.

The Applicant contended that on 27 August 2018, the Respondent issued a
management letter to the effect that the staff who the Applicant manages on behalf of
Trigyn and United Nations, are not employees of the Applicant for income tax

purposes. The letter further intimated that the income they receive is exempt from tax



under Section 21 of the Income Tax Act. That the Applicant therefore relied on the

Respondent’s guidance and did not collect the PAYE from the staff.

Therefore, on 27 April 2024, the Applicant objected to the assessment on grounds that
the UN Contractors are not employees for tax purposes as per Section 21 of the
Income Tax Act. The Applicant argued that the Respondent is bound by its earlier
position stated in the management letter dated 27 August 2018. On 21 June 2024, the

Respondent disallowed the objections, and the Applicant filed before this Tribunal.

At the scheduling, the Respondent raised a preliminary:objection that the application

was improperly before the Tribunal on grounds that th Applicant had not paid 30 per

cent of the tax in dispute. On the other hand the A lecant contended that they are

preliminary point of law.
2. Issue for Determination
Whether the Applicant is liable to pay

3. Representation )

The Applicant was repre" ented“ y,_Mr Ssekablra Isaac Ms. Atai Sarah and Mr.
Abubaker Lubega while thee,[

sponden was ’epresented by Ms. Joan Agasha and
Ms. Charlotte Katuiiit Y

nt on the Preliminary objection

ection 15 of the Tax Appeals Tribunal Act (TAT Act)
has lodged a notice of objection pending final resolution
of the objection sh: pay 30 per cent of the tax assessed or that part not in dispute,

whichever is greater:

The Respondent cited the case of Uganda Projects Implementation and
Management Centre (UPIMAC) v Uganda Revenue Authority, Supreme Court
Constitutional Appeal No.2 of 2009, where the Supreme court held:

“The requirement to pay 30 per cent of the tax assessed, or that which is not in dispute,

whichever is greater, is constitutional and did not infringe on the right to a fair hearing”.



The Respondent also relied on the case of Samuel Mayanja v Uganda Revenue
Authority HCT 0017 of 2005, where it was held:

“Once a taxpayer has lodged an application for review under S.15 of the Tax Appeals Tribunal

Act, he is obliged to deposit at least 30 per cent of the tax assessed.”

The Respondent submitted that the principle of binding precedents was substantially
elucidated in the case of Continental Tobacco (U) Limited v Global Hardware

Company Limited Civil Appeal No.0017 of 2013 where the Learned Hon. Justice

Stephen Mubiru in holding that he was bound to follow, ,?_binding decisions of the

higher courts referred to the following:

ubmltted?':;"t’hat the doctrine of binding precedent demands that the

The Responden

decision of the Sljp r ‘e Court binds all courts subordinate thereto including the court
of Appeal, Constitutional Court, the High Court, the Magistrates Courts and the Tax

Appeals Tribunal.

The Respondent submitted that the Applicant relies on the holding in Fuelex v URA to
assert that the Application raises questions of law and not factual questions and that
as such, it need not pay 30 per cent of the tax in dispute. The Fuelex decision is a
decision of the Constitutional court while the UPIMAC decision is of the Supreme Court

and therefore takes precedence over the decision of the Fuelex.



The Respondent relied on the case of Bullion Refinery Limited v URA, TAT App -
No.36 of 2021 where the Applicant sought to rely on the Fuelex decision to contend

that it was not liable to pay 30 per cent of the tax in dispute and the Tribunal held:

“‘Where a taxpayer objects to an assessment and also to a legal interpretation of a decision,

the taxpayer will still be required to pay 30 per cent of the tax assessed in the objection”.

The Respondent submitted that in the present case, the Applicant objected to PAYE
assessments of Shs.42,331,904,361 as well as the legal interpretation. The
Respondent prayed that this preliminary objection is ug gﬁ,&‘dismissed with costs to

the Respondent.

5.

circumstances. T %:e:,AppIicua'ﬁyt submitted that the application is not challenging the

quantum or amount ‘ofithe tax assessed, but rather the legality of the assessments

issued by the Respondent.

The Applicant submitted that the word “shall” as used in Section 15 of the Tax Appeals
Tribunal Act was interpreted by the Constitutional Court in the case of Fuelex (U)
Limited v Uganda Revenue Authority Constitutional Petition No.3 of 2009 is not

mandatory in nature.

The Applicant submitted that the law that was interpreted by the Supreme Court in the

case of Project Implementation was Section 34 C of the VAT Act as amended by the
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Finance Act 2001 is totally different and distinguishable from Section 15(1) of the Tax

Appeals Tribunal Act in terms of requirements.

The Applicant argued that the Respondent twisted the phrasing of Section 34C of the
VAT Act as interpreted by the Supreme Court in the case of Project Implementation to

suit Section 15(1) of the Tax Appeals Tribunal Act.

The Applicant submitted that the facts/ law in the Supreme Court decision of Uganda
Projects Implementations and Management Centre (Supra) are distinguishable

from the facts at hand and therefore not binding on the Tribunal. The Applicant argued

that the right decision the Tribunal should rely on is the Fuelex (U) Limited v Uganda
Revenue Authority Constitutional Petition No.3 of 2009.

The Applicant submitted that the case of Bu/i}on‘r»Refihéry v URA TAT Application
ot:bi | ibunal in the
ional Court in

r it, when in among other

The Applicant submitted that even where disputes arise on matters of law and fact, a

taxpayer is not required to pay 30 per cent. The Applicant prayed that the Tribunal
does not rely on the case of Bullion Refinery v URA App No. 36 of 2021 but rather
Fuelex UG Ltd v URA Constitutional Petition No. 3 of 2009.

The Applicant submitted that Section 15 (1) of the TATA was not made to do away with
or wipe away rules of drafting pleadings that require a legal puritan or a disputant to

give material facts to his or her case. What is set out in the Application are all the



requirements prescribed in the form of the Act. One must look at all laid before the -

Tribunal to tell if these are issues of law or fact.

The Applicant submitted that they are not required to pay the 30 per cent as alleged

by the Respondent. They prayed the Respondent’s preliminary objection is overruled.
6. The Submissions of the Respondent in Rejoinder

The Respondent submitted that Fuelex Ug Ltd v URA, Constitutional reference No.
03 of 2009, ruled by the majority of 3:2, that section 15 of the TAT Act (requiring 30

per cent tax deposit) is unconstitutional, in so far a ’sift?)'*jects a taxpayer whose

objection does not relate to the amount of tax payable

The Responde

Fuelex

The Respor | mi ed that'the Applicant ought to pay the 30 per cent of the tax

in dispute ecause the™ a(se before the Tribunal involves an assessment which

position was clarlf ed on in line with Fuelex Ug Ltd v URA in Bullion Refinery Ltd v

URA App No. 36 of 2021 the Tribunal held:

“Our understanding of the Constitutional Court decision of Fuelex (U) Ltd v Uganda Revenue
Authority (supra) is that it is not inconsistent with the Supreme Court decision of Uganda
Projects Implementation and Management Centre v Uganda Revenue Authority (supra). What
the Constitutional Court in the Fuelex (U) Limited v Uganda Revenue Authority (supra) was
concerned about was the practical application of S. 15 of the Tax Appeals Tribunal Act to tax
disputes. It may be applied in such a way that an unconstitutionality may arise. For instance,

if a party files an objection on a legal interpretation, subjecting it to pay 30 per cent of a tax it



has not objected to would be denying it a right to a fair hearing. If a party is objecting to a
private ruling or the application of a practice notice, why should it be required to pay 30 per
cent of an assessment it has not objected to? However, where a taxpayer objects to an
assessment and also to a legal interpretation of a decision, the taxpayer will still be required

to pay 30 per cent of the tax assessed in the objection”.

The Respondent further submitted that the position in the Supreme Court Decision of
Uganda Implementation and Management Center v URA C.A NO.2 OF 2009 has
never been overturned and the same is still binding. Under the rule of stare decisis,

courts are obligated to uphold their previous rulings o J_Tér:arulings made by higher

courts within the same court system. The Respondent prayed that the case is

dismissed with costs.

7. Determination of the Tribunal

Applicant stated that the Respondent issued assessments of Shs. 42,331 ,904,361 for

the period 2019 to 2022 following an investigation where the Respondent alleged that

there was an employer—employee relationship between UN Staff and the Applicant.

The Applicant relied on the case of Fuelex (supra) where the Constitutional Court held
that the 30 per cent deposit as prescribed in section 15 of the Tax Appeals Tribunal

Act does not to extend to parties whose disputes are purely legal and or technical and



where the issue for determination before the Appeals Tribunal does not relate only to

the amount of tax payable.

Section 15 (1) of the Tax Appeals Tribunal Act states:

“A taxpayer who has lodged a notice of objection to an assessment shall pending final
resolution of the objection, pay 30 per cent of the tax assessed or that part of the tax assessed
not in dispute whichever is greater”.

In Uganda Projects Implementation and Management: ‘ntre v Uganda Revenue

Authority, Supreme Court Constitutional Appea ‘2 of 2009. Justice C.N.B

Kitumba stated:

of the Constitutional Court..

Justice Boniface Wamaléif%
No. 37 of 2019,§$tated:

A Better place Uganda limited v URA, Civil Appeal

s that the said portion of the tax is payable before
he Commissioner. If the portion of the tax is collected at that
level, there would'not.be a requ;;ement to make a further payment when the matter comes up
before the Tribunal upon san application for review of a tax decision that may have been made
by the Commissioner. Where the portion of the tax was not collected at the time the objection
was considered by the Commissioner, as was the case in the instant matter, the TAT is obliged

to enforce that payment”.

The parties have relied on two precedents, which, on the face of it, appear to have two
opposing views. The Respondent has relied on the Supreme Court decision of
Uganda Implementation and Management Center v URA which held that the

requirement to pay 30 per cent of the tax assessed is constitutional and does not



infringe on the right to a fair hearing. On the other hand, the Applicant has relied on
Fuelex v URA, a decision of the Court of Appeal which held that the 30 per cent
deposit does not extend to parties whose disputes are purely legal and or technical
and where the issue for determination before the Appeals Tribunal does not relate only

to the amount of tax payable.

This Tribunal, in Bullion Refinery Limited v URA (Supra) attempted to reconcile or
harmonise the two cases. The Tribunal stated:

‘However, where a taxpayer objects to an assessment an also to a Iegal interpretation of a
decision, the taxpayer will still be required to pay 30 pe cent of t > ta _assessed in the

objection.... The app//cat/on filed before the Tr/bunal : hows th

It should also be noted th%t the dispute in the present case is not purely a

Consequently, the Applicant ought to have paid 30 per cent of the tax assessed.

Notwithstanding the above, the Tribunal is cognizant of the overriding principle in
Article 126 (2) (e) of the Constitution of the Republic of Uganda which requires

substantive justice to be administered without undue regard to technicalities.



Therefore, in view of the quantum of the tax in dispute of Shs. 42,331,904,361 coupled -

with the fact that the application raises triable issues regarding the implications of the

Respondent’s earlier guidance of 27 August 2018 to the Applicant, the Tribunal hereby

makes the following orders:

(i)

(ii)

(iii)

(iv)

Dated at Kampala this

The Applicant should deposit with the Respondent Shs. 12,699,571,308.30 being
30 per cent of the tax assessed of Shs. 42,331,904,36;
The Applicant may apply to the Respondent for an instalment plan in accordance

with Section 28 of the Tax Procedures Code Ac

The Tribunal shall proceed to hear the matter oniits merit subject to the Applicant

paying the 30 per cent deposit or a_payment plan _a

greed upon by the

Respondent as the case may be.

Costs shall abide in the main cau

GRACE SAFI
MEMBER
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