THE REPUBLIC OF UGANDA

IN THE TAX APPEALS TRIBUNAL REGISTRY AT KAMPALA

APPLICATION NO. 139 OF 2023

ABAS KALULE ... APPLICANT

“RESPONDENT

RULING

BEFORE: MS. CRYSTAL KABAJWARA, MR. SIRAJ:ALI, MR

15 (1), section 16 (1) (c) of the Tax Appeals Tkt
section 27) of the Tax Procedures Code::f_ ’

in dispute.
b)  That this application?

Background facts

ared::sales and issued additional VAT and income tax
1€ erlod that totaled to Shs. 1,347,138,161. The Applicant objected

1 and the Respondent issued objection decisions in April and

: f ell as February 2022 maintaining the income tax assessments and partially

allowing the VA Zobjection. Consequently, the VAT assessment was revised downwards
to Shs. 174,983,724.

On 15" April 2022, relying on third party information, the Respondent issued amended

assessments that discharged the Applicant’s tax liabilities as shown in the table below:



Assessment | Period Tax Assessment Tax charged | Reason
date Head Number /
(discharged)
19 April 2022 | 01/07/17 | Income | CR012200353942 | (108,000,000) | As per objection
- Tax decision
30/06/18
15 April 2022 | May 16 | VAT M1022200351213 | (159,614,099) | Adjustment made
as per third party
i ggrmation
15 April 2022 | Feb 16 VAT MI1022200351104 :
15 April 2022 | Jan-16 VAT MI1022200351273

Respoh‘d’e:

Being dissatis

the Tribunal on 18 August 2023.

,; R ¥
{ssued their objection decision on 25 July 2023, maintaining the assessment.

The Respondent raised two preliminary points of law on ground:

i with the Respondent’s objection, the Applicant filed this matter before

() That Applicant had not paid the mandatory 30% of the tax in dispute;

(ii)

The application is time barred as the Applicant ought to have filed their application

in 2021/2022 in respect of the Respondent’s initial objection decision.



2. Representation

At the hearing of the application, Mr. Haruna Mbeta appeared for the Applicant while Ms.
Charlotte Katutu and Mr. Kenan Aruho appeared for the Respondent.

3. Submissions by the Respondent
()  Non-payment of 30% of the tax in dispute
The Respondent submitted that the application is bad in law and o be dismissed

with costs because the Applicant has not paid 30% ; i <ds: equired by
law. §

The Respondent cited Section 15 of the T

provides:

The Respondent contended trggtthe position or; ;

RS

settled by the Supremg;. Cou

.requirement to pay 30% has been

o

the celebratvé&é‘l::} decision in Uganda Projects

Implementation Centrg;

Constitutional Appeal No. 2 pf : '\Supreme Court held that the statutory
B N s

%

requirement in the'then VAT Act ( ; lar to s.15 of the TAT Act), requiring a taxpayer who

lice of bjection t an assessment to, pending final resolution of the

ssed or that part of the tax assessed not in dispute,

is.constitutional, and, did not infringe on the right to a fair hearing,

The Respondent submitted that the Applicant neither paid the 30% of the disputed tax
nor did it make an application for a waiver of this requirement. The Respondent argued
that compliance with this provision is a mandatory precondition for jurisdiction of the
Tribunal to entertain this appeal. As such, the failure to make this payment renders the
Applicant’s application improperly before the Tribunal.



The Respondent relied on the case of Metcash Trading Co. Ltd v Commissioner for
South African Revenue Services & Another [2006] 62 SATC 84, wherein it was held

that a tax payer has to pay his tax and argue later.

The Respondent prayed that since the Applicant had not paid 30% of the tax in dispute,

the application should be dismissed with costs to the Respondent.

(i) The Application is time barred

The Respondent submitted that the Apphcant was requ1red

“ts were fraudulently revised

downwards; the rest of the assessments and Obj‘é‘ fl_‘gn dec:smns as issued in February,

, the AB i a he
Stiod:Thert ._:B‘re the app1lcat|on of 18 August 2023 is time barred in respect

= /

court held that%i#ime limits set by statutes are matters of substantive law and not mere

technicalities and must be strictly complied with.”

4. Submissions in reply by the Applicant

(i) Non-payment of 30 percent of the tax in dispute

The Applicant submitted that he paid the whole 30 percent of the tax in dispute of Shs.
792,575,467. The Applicant adduced payment receipts as proof of payment



(i)

The Applicant submitted that the application is not time barred as it was filed within a

The Application is time barred

period of 30 days of the Respondent’s objection decisions of 25 July 2023. The Applicant
averred that when the Respondent vacated the earlier assessments, this created a
legitimate expectation on the Applicant's part that the assessments were vacated, which

should be upheld. The Applicant further submitted that the Respondents objection

Procedure Code Act and was therefore made illegally an

prayed that the Respondent's objection decision be set asid

5. The Respondent’s submissions in rejoinder
The Respondent did not file any submissionsii irejoinder.

6. Determination by the Tribunal

SN Amount in Shs.
1. 40,000,000
2, Equity Bank 60,000,000
3. 1% Stanbic Bank | 60,000,000
4. Stanbic Bank 2,000,000
5. 224000” 00763 | 18 Dec 23 | Centenary Bank | 15,000,000
6. 224000940?-]‘3'352 18 Dec 23 | Stanbic Bank 60,000,000
7. | 0382089070063 | 18 Dec 23 Agent 750,000
8. | 08667911852976 | 18 Dec 23 | Stanbic Bank 50,000
Total 237,800,000

30 percent of the tax in dispute of Shs. 792,575,467 is Shs. 237,772,640.




The Tribunal therefore finds that the Applicant paid 30 percent of the tax in dispute.

Therefore, the first point of the preliminary objection fails and is hereby dismissed.

(iii) The Application is time barred
The facts of this case are convoluted. They revolve around the discharge and
reinstatement of assessments that were issued by the Respondent, objected to by the

Applicant and objection decisions made by the Respondent. Consequently, there are

varying accounts of what the correct tax in dispute is.

......

.......

" -..a.;. :
nc%% Whlch ;he errant officer was

It is not mentioned anyw

participated in the fraud.

thing by objectm‘g “to the said assessments. Non- objectlon would tantamount to admission

of the tax liability. Consequently, the Respondent made an objection decision on 25 July
2023 and the Applicant filed this application on 18 August 2023.

It appears that both the Applicant and the Respondent were victims of the fraudulent
actions of the Respondent’s errant officer. In cases such as this where a third party’s

actions adversely affect both the Applicant and the Respondent, relying on technicalities



is not helpful. The correct approach would be to determine the case on its merits and

ensure that any wrong that may have been occasioned to whichever party is made right.

In the Tribunal's view, the discharge of the taxpayer’s liabilities and the reinstatement of
the liabilities overtook the Respondent's earlier objection decision. The Applicant

contested the reinstated assessments and was entirely within their rights to object and

file this application when the disagreed with the Respondents-o,fﬂi
July 2023.

t:"'izc__i‘n decision of 25

Accordingly, the second preliminary poi

hereby dismissed.
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MRS.CHRISTINE KATWE

MR. SIRAJ ALI

CHAIRPERSON MEMBER MEMBER






